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The Impact of Elementary and Secondary Education Act (ESEA) Flexibility on 
Public School Choice and Supplemental Educational Services (SES) 

 
The West Virginia Department of Education's (WVDE) request to the U.S. Department of 
Education (USDE) for waiver of requirements established by the Elementary and Secondary 
Education Act (ESEA), as amended by the No Child Left Behind (NCLB) Act of 2001, was 
approved on May 20, 2013. The ESEA Flexibility will allow local school districts more freedom in 
how they use some of their federal Title I, Part A, and other federal funds, to improve student 
achievement and close achievement gaps; recognize schools that are meeting or exceeding 
achievement goals; and ensure students have effective educators in their schools.  Additional 
information about the WVDE ESEA Flexibility Waiver approval may be found on the WVDE 
website at http://wvde.state.wv.us/esea.  Additional guidance from the USDE regarding ESEA 
Flexibility can be found at  http://www2.ed.gov/policy/eseaflex/wv.pdf. 
 
In addition, the ESEA Flexibility waives various requirements of the Act, including the 
requirements in ESEA section 1116(b) for an LEA to identify for improvement, corrective action, 
or restructuring, as appropriate, a Title I school that fails, for two consecutive years or more, to 
make AYP, and for a school so identified and its LEA to take certain improvement actions.  The 
West Virginia Department of Education (WVDE) requested this waiver so that a local education 
agency (LEA) and its Title I schools need not comply with these requirements which include 
Public School Choice and Supplemental Education Services (SES).  The following guidance is 
provided to assist LEAs in communicating this change to parents and successfully phasing out 
the provision of services. 
 
School Choice: 
West Virginia’s Flexibility Waiver eliminates the requirement for Title I schools to offer Public 
School Choice beginning with the 2013-2014 school year. However, a student who was already 
utilizing the Public School Choice option during the 2012-2013 school year must be permitted 
to remain at his or her school of choice until he or she has completed the highest grade in that 
school.  To enable parents to exercise this right, LEAs may consider providing transportation to 
these schools of choice beyond the end of the 2012–2013 school year; however, they are not 
required to provide transportation services or reimbursement beyond the 2012-2013 school 
year.  Title I funds can be used for this purpose if a LEA decides to provide transportation.  
 
In the event that an LEA chooses not to continue to provide transportation for students to 
remain in the school of choice until the completion of the highest grade; the LEA must provide 
the effected parents with information to explain why transportation for public school choice 
will no longer be offered beginning in the 2013-2014 school year. This information should be 
provided as early as possible so parents may plan accordingly, and should be provided in a 
language and format that is understandable to parents.  

http://wvde.state.wv.us/esea
http://www2.ed.gov/policy/eseaflex/wv.pdf


 
Supplemental Education Services (SES): 
West Virginia’s approved ESEA Flexibility eliminates the requirement to offer SES.  Any LEA may 
choose to provide SES as an intervention in Title I schools with funding from the school Title I 
allocation if it has found the practice to be effective through evaluation of past implementation. 
However, the WVDE will no longer facilitate the statewide SES Providers Approval Process or 
publish a list of WVDE-approved SES Providers.  In addition, if any LEA chooses to continue SES, 
the LEA may develop its own notification and delivery process because the compliance 
requirements for offering SES no longer apply and therefore will not be a monitoring indicator 
under ESEA Flexibility. 
 
Documentation Requirements: 
Documentation of notification to parents regarding the LEA’s future plans concerning Public 
School Choice and SES must be retained for monitoring purposes. If you have any additional 
questions please contact Ryan Saxe, WVDE Title I School Improvement Coordinator at 
rsaxe@access.k12.wv.us.  
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