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Introduction
The West Virginia Department of Education, Office of Special Programs (OSP), has the
primary responsibility for ensuring that educational services are provided to all eligible students with
exceptionalities. The Individuals with Disabilities Education Improvement Act 2004 (IDEA) and
Policy 2419: Regulations for the Education of Students with Exceptionalities ensure that all students
with exceptionalities have available a free appropriate public education (FAPE).
School districts and parents may have disagreements regarding students with exceptionalities
and they need to make every effort to resolve their differences. For those cases when it is not possible
to informally resolve a disagreement, the OSP is required to administer a system for written
complaints, due process hearings and mediations regarding the identification, evaluation, placement
and/or provision of FAPE for students with exceptionalities. A state complaint is a charge that special
education laws or regulation are not being followed by a county school district or public agency. A
complaint also may address a district’s failure to implement a due process hearing decision. A due
process hearing provides a forum to have an impartial hearing officer settle disagreements. Parents
and school districts are encouraged to use mediation, which is less formal than a complaint or a due
process hearing, to resolve a disagreement.
This annual report includes data on written complaints, due process hearings, including the
resolution process and mediations that were requested during FFY 10 and documents the Department’s
efforts to meet the requirements under IDEA and Policy 2419 pertaining to:
•
•

administering the written complaints, due process hearings, including the resolution process
and mediation, and
making findings and decisions from written complaints and due process hearings available to
the public.

_______________________________________________________________________
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Mediations:
Total number of mediations requested ……………………………………………. 10
Total number of written agreements ………………………………………………. 6
Total number of mediations without agreements or withdrawn …………………... 4

State Complaints:
Total number of state complaints requested ………………………………………..39
Total number of state complaints determined insufficient………………………….. 3
Total number of state complaints where agreement was reached through early
resolution ………………………………………………………………………….. 19
Total number of Letter of Findings issued …………………………………………17

Due Process Hearings:
Total number of due process hearings requested ……………………………………12
Total number of cases dismissed (closed due to a resolution meeting, mediation
agreement, withdrawal or other resolution without having a hearing)………………10
Total number of cases resulting in a decision by a hearing officer………………….. 2
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Due Process Hearing
Special education laws and regulations ensure that all students with exceptionalities have available a
free appropriate public education. The West Virginia Department of Education (WVDE), Office of
Special Programs (OSP), is required to receive due process complaints regarding the identification,
evaluation, educational placement and/or provision of FAPE for exceptional students. Due process
complaints and hearings are important procedural safeguards for parents and are required by federal
law. A parent, an adult student with an exceptionality, a school district or an attorney representing a
party may request a due process complaint regarding the school district’s proposal or refusal to initiate
or change the identification, evaluation, educational placement and/or the provision of FAPE to the
student.

Due Process Complaint Resolution Meeting
The Individuals with Disabilities Education Act 2004 (IDEA) requires the use of resolution meetings.
The LEA holds a resolution meeting within 15 days of receiving notice of the parents’ due process
complaint to discuss the issues leading to their due process hearing request which provides the LEA an
opportunity to resolve the issues. A LEA representative who has decision-making authority for the
LEA must participate in the resolution meeting. The resolution meeting must be used unless the
parents and LEA agree in writing to waive the resolution meeting or agree to use mediation. When the
LEA and parents resolve the request for the due process hearing during a resolution meeting, they must
execute a legally binding agreement. If the LEA has not resolved the request for the due process
hearing to the satisfaction of the parents within 30 days of the receipt of the parents’ hearing request,
the due process hearing may proceed and all of the applicable timelines for a due process hearing
begin.
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Due Process Complaints Requested by Month
Month

Number
Requested
2
3
0
1
0
1
2
0
0
1
1
1
12

July
August
September
October
November
December
January
February
March
April
May
June
Total

IDEA Due Process Hearing Decisions Summary Report by District
Local
Educational
Agency
Berkeley
Cabell
Greenbrier
Harrison
Jefferson
Kanawha
McDowell
Nicholas
Putnam
Tyler
Wood
Total

Number of
Hearings
Requested
2
1
1
1
1
1
1
1
1
1
1
12

Withdrawn

Decisions

2
1
0
1
1
1
1
0
1
1
1
10

Prevailing
Party/
Parent

1

One due process hearing decision is in appeal.

4

Prevailing Prevailing
Party /
Party/Split
District

1

1

1

2

1

1

IDEA Due Process Hearing Decisions
Case Number/
Prevailing
Party

Issue(s)

Decision Summary

#10-002
Parent

The hearing officer (HO) ruled the district:
#1 Whether the LEA failed to comply with a
previous Hearing Officer Decision which
ordered
an
Independent
Educational
Evaluation (IEE) by requiring the use of an
evaluator who was not independent from the
LEA?

#1 Failed to comply with the independent
evaluation requirement of the prior HOD. The
district will again be ordered to provide an
independent evaluation. However, since the
LEA has undertaken to interfere with the
process of selecting the independent evaluator,
the Petitioner will choose the evaluator.

#2 Whether the LEA denied the student
FAPE by failing to include special education
and related services in the IEP which would
address the student’s needs for behavioral,
social and communication needs?

#2 The issue of social/communication needs
and behavioral needs also arises from the
previous Hearing and HOD. This Hearing
Officer adopts the factual determinations that
LEA denied student FAPE.

#10-007
Parent

The hearing officer (HO) ruled the district:
#1 Whether student has been denied FAPE
[Free Appropriate Public Education] as a
consequence of the school district’s frequent
removal of the student from his classroom,
including times he was suspended from
school, sent home early from school and times
he was placed into a homebound education
setting?

#1 (See Issue #7)

#2 Whether student’s rights to FAPE were
denied by the school district’s failure to
provide appropriate staff for student’s
instruction, sometimes providing aides instead
of a qualified teacher, and sometimes sending
student home because of insufficient staff?

#2 The claim that student was sent home
because of insufficient staff, is not factually
supported in the record. No violation is found
and no relief is due.

#3 Whether student’s rights to FAPE were
denied when the results and recommendations
of the most recent occupational therapy
evaluation were not incorporated into the
student’s last IEP?

#3 No evidence in the record which indicates
student requires specific occupational therapy
service which he has not received.

#4 Whether an appropriate Functional
Behavioral Assessment has been completed
for student, and whether appropriate
behavioral
interventions
have
been
implemented for student, as requested by the
parents?

#4 Parents have an initial statutory right to
obtain an Independent Educational Evaluation
(IEE) at public expense. While the FBA
performed and testified to is adequate to prove
that an FBA was created, the quality and
comprehensiveness of it have not been
demonstrated. Therefore it has not been
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Case Number/
Prevailing
Party

Issue(s)

Decision Summary

shown to be “appropriate”.
#5 Whether student’s current IEP, which
requires “consistent adult supervision,” is
adequate or whether student requires a “oneon-one aide” to be written into the IEP as
requested by student’s parents?

#5 The argument advanced on behalf of the
petitioners is essentially a new issue, not
presented before the hearing, on which the
LEA did not have notice or opportunity to be
heard. For all the reasons, I find that the need
for a one-on-one aide has not been
demonstrated. Therefore, no relief is in order
as to this issue.

#6 Whether student has been denied FAPE
because of the school district’s failure to
provide Applied Behavioral Analysis (ABA)
services to him?

#6 In the Petitioners’ brief, this issue is
abandoned. The advocate states, “Petitioner
did not have the income to present an expert
witness on the benefits of ABA.” There was
no evidence, documentary or testimonial,
submitted in support of a request for ABA
services. No relief is appropriate as to this
issue.

#7 Whether student has received services in
the least restrictive environment as mandated
by the IDEA?

#7 The requested compensatory relief in the
form of a private school placement cannot be
lawfully ordered. However, the deprivations
of FAPE described herein, keeping student out
of the classroom, placing him in placement
more restrictive than those called for in his
IEP, and the resulting measureable academic
decline should be addressed. Parents are
entitled to an IEE in the form of an FBA, as
well as the services of that evaluator to create
a BIP. All costs associated are the
responsibility of the LEA. When the FBA and
draft BIP are done, and the educational
evaluations are complete, an IEP meeting
should be held at the earliest practicable time.

6

IDEA Due Process Hearing Costs
The WVDE has entered into a contractual agreement for due process hearing officer services at
the rate of $125.00 per hour for preparation, conducting the hearing and decision writing and half-rate
for travel time. The WVDE remits payment to the hearing officer for 2/3 of the approved cost of the
hearing officer’s fee and 100% of approved expenses. The district remits payment to the hearing
officer for 1/3 payment of the approved cost of the hearing officer’s fee within 30 calendar days of
receipt of the approved invoice. When a hearing is not held, settled or dismissed, the hearing officer is
only paid for time accrued, which is considerably less than when a hearing occurs. In addition, the
WVDE is responsible for obtaining a court reporter for the due process hearing and pays 100% of the
cost. The court reporter is required to complete a hearing transcript within five (5) to (10) business
days after the hearing. The district is responsible for the cost of the district’s attorney.
Due process hearing officer fees and transcript costs ranged from $1,425.00 to $35,749.10.
The average length of a hearing is 2 days depending on the number of issues and witnesses. The total
cost of due process hearings for FFY 2010 was $81,540.71.

IDEA Due Process Hearing Costs
Case
Number
D10001
D10002
D10003
D10004
D10005
D10006
D10007
D10008
D10009
D10010
D10011
D10012
Total Costs

WVDE
Hearing Cost
$1,429.00
$4,980.92
$3,187.83
$2,379.00
$2,722.59
$954.00
$22,019.35
$1,498.61
$1,970.67

LEA Cost

$2,631.67
$1,737.33

$1,302.08
$866.67

WVDE Court
Reporter Cost

$712.50
$1,875.00
$1,572.92
$1,187.50
$1,354.17
$475.00
$6,993.75
$739.58
$983.33

$1,1231.24

$6,736.00

Total Hearing Cost
$2,141.50
$18,087.16
$4,760.75
$3,566.50
$4,076.76
$1,429.00
$35,749.10
$2,238.19
$2,954.00
$3,933.75
$2,604.00
$81,540.71
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Mediation
Mediation is an informal process for assisting parents and local educational agencies (LEAs) to resolve
disputes and reach agreements. Mediation is voluntary on the part of both parties and opens lines of
communication which will benefit the student, parents and school personnel throughout the student’s
school life. Hopefully, when mediation is used parents and schools may have the opportunity to
resolve their differences amicably, make decisions with the student’s best interest in mind and
therefore, reduce the need for litigation. Parents and LEAs are encouraged to use mediation, which is
less formal than a due process hearing, to resolve a disagreement. Mediation can be a winning situation
for all involved.

Mediations Requested
Local
Educational
Agency

Number of
Mediations
Requested

Cabell
Hampshire
Marion
Mercer
Kanawha
Ohio
Putnam
School for the
Deaf and Blind
Tyler
Totals

1
1
1
1
1
1
1
2

Number of
Mediations
Requested in Lieu of
Resolution Meetings

Mediation
Agreement

Mediation
Without
Agreement

1

1
1
1
1 Withdrawn
1

1
1
2 Withdrawn

1
2

1
10

1
6

Mediations Requested by Month
Month

Mediations
Requested
2
0
1
0
0
0
1
0
1
4
0
1
10

July
August
September
October
November
December
January
February
March
April
May
June
Total
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Mediation Issues Chart
Mediation Issues

Mediation with
Agreement

M10-001: The parties agreed to waive the
resolution meeting and proceed to mediation to
resolve the issues in a due process hearing. The
parents requested reimbursement for the costs of a
private school placement to provide the student a
free appropriate public education (FAPE).
M10-002: The parent requested mediation to
resolve the proposed change of placement. The
parent requested a general education classroom
with support and program modifications.
M10-003: The parent requested mediation to
resolve the issue of a request for additional
special education services.
M10-004: The parties agreed to waive the
resolution meeting and proceed to mediation to
resolve the issues in a due process hearing. The
parents requested reimbursement for the cost of a
private school placement to provide the student a
free appropriate public education (FAPE).
M10-005: The parent requested mediation to
resolve the disagreement with student’s
placement.
M10-006: The parent requested mediation to
resolve the disagreement with manifestation
determination and placement in an alternative
program.
M10-007: The parent requested mediation to
resolve the disagreement with placement.
M10-008: The parent requested mediation to
resolve the disagreement of placement/enrollment
to a school district from the WVSDB.
M10-009: The parent requested mediation to
resolve the disagreement of placement/enrollment
to a school district from the WVSDB.
M10-010: The parent requested mediation to
resolve the issue that the student did not receive
sign language instruction.

Mediation
without
Agreement
No Agreement

Agreement

Agreement

Agreement

Agreement

Resolved before
Mediation
(withdrawn)
Agreement
Mediation Request
Withdrawn
Mediation Request
Withdrawn
Agreement
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Mediation Costs
The West Virginia Department of Education, Office of Special Programs (OSP) assumes the total cost
of the mediator assigned to the requested mediation. Mediators enter into an annual Service Agreement
to conduct the mediation pursuant to the procedures specified in the Individuals with Disabilities
Education Improvement Act 2004 (IDEA) and Policy 2419: Regulations for the Education of Students
with Exceptionalities. The mediators are compensated at the rate of $75.00 per hour for preparation
and conducting the mediation and half-rate for travel time. Total mediation costs for FFY 10 were
$9,066.52. The chart below is a breakdown of mediation costs by case.

Case Number

Status

M10-001
M10-002
M10-003
M10-004
M10-005
M10-006

No Agreement
Agreement
Agreement
Agreement
Agreement
Resolved before
(withdrawn)
Agreement
Withdrawn
Withdrawn
Agreement

M10-007
M10-008
M10-009
M10-010
Total Costs

Cost
$449.36
$427.27
$1,354.88
$1,764.11
$577.77
mediation $225.00
$2,168.13
$326.25
$337.50
$1,436.25
$9,066.52

Mediation Costs
$2,500.00
$2,000.00
$1,500.00
Costs

$1,000.00
$500.00
$0.00
001

002

003

004

005

10

006

007

008

009

010
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Mediation Survey Responses
Mediation holds great promise for assisting parents, students, school districts and others in developing
solutions to resolve disputes. Parents and school personnel have different perspectives on how well the
mediation worked and its outcomes. The intent of this section is to capture the perspectives of those
individuals participating in the mediation process and provide valuable data on how to increase the
access, use and success of the mediation process. The evaluation of the mediation system helps ensure
the services are continually improved and refined; thereby, enhancing the likelihood that mediation
will be effective and utilized to the greatest degree possible.
The chart below provides a summary of the survey responses received from parents and school
districts from July 1, 2009, through June 30, 2010. Ten (10) mediations were conducted during FFY
10. A total of six (6) satisfaction surveys were returned to the OSP; five (5) district and one (1) parent
surveys were returned.

Mediation Survey Summary
Questions

Parent Response
Yes

Parent Response
No

District
Yes

The mediation was
attempted before a
due process hearing
was requested.
The rights in the
mediation
process
were explained prior
to
entering
into
mediation.
The mediator was
knowledgeable about
the mediation process.
I felt comfortable
discussing
my
concerns
in
the
mediation process.
I believe the mediator
was fair to both sides.
I had an opportunity
to fully express my
concerns
in
the
mediation.
Mediation helped me
understand the other
parties concerns.
Mediation
helped
resolve issues that
most likely would not
have been resolved
without mediation.

1

5

1

5

1

5

1

5

1

5

1

1

1
(one no response)

1

3
(one question)
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District
No

Mediation was cost
effective in this case.
I was satisfied with
the mediation process.
I would recommend
mediation to others.
The
mediation
resulted in a written
agreement.
If an agreement was
reached, I received a
copy
of
the
agreement.

5
1

5

1

5

1

5

1

5

Parent Comments:
•

“I was very pleased with this process and felt comfortable expressing my concerns. The
mediator was very knowledgeable and fair to both sides.”

District Comments:
•
•
•

“I felt mediation gave me a chance to speak without interference; usually the parent
would not cooperate.”
“[Mediator] was very professional. He gave me some pointers and let me know that I
needed to show I had acted in good faith if we go to due process.”
“I think the parent perception was that mediation was necessary to resolve. However, I
like to think we would have resolved even without mediation. Perhaps the family just
needed to tell the story to a third party.”
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State Complaints
The federal regulations for implementing Part B of IDEA 2004 require each state to administer a
complaint system for investigating and resolving state complaints. A formal state complaint is a
charge that special education laws or regulations are not being followed by a district or public agency.
An individual or organization may file a state complaint under the procedures described in Policy
2419, Chapter 11. The WVDE has made available a form for filing a state complaint which can be
accessed at the Department’s homepage. Although the use of this form is not required, the complaint
must be in writing, contain the complainant’s original signature and meet the criteria specified in
Chapter 11, Section 1A.
The WVDE has adopted written procedures for responding to and investigating state complaints and
widely disseminates these procedures to parents and other interested individuals including parent
training and information centers, protection and advocacy agencies, independent living centers and
other appropriate entities in the state.
Within sixty days of receipt of the state complaint, the WVDE must carry out an independent
investigation if the WVDE determines the state complaint is sufficient. Upon review of all relevant
information, the WVDE must make an independent determination as to whether the public agency is
violating state or federal special education laws or regulations. The WVDE issues a written decision to
the district and the parent that addresses each allegation in the complaint and contains findings of facts
and conclusions, the reasons for the WVDE’s final decision, and procedures for effective
implementation of the WVDE’s final decisions, if needed, including corrective actions to achieve
compliance.

State Complaints and Due Process Complaints
If a written state complaint is received that is also the subject of a due process complaint, or contains
multiple issues of which one or more are part of the due process complaint, the WVDE shall set aside
any part of the state complaint that is being addressed in the due process complaint until the conclusion
of the hearing. Any issue that is not a part of the due process action will be resolved following the
established state complaint procedures and timelines. For issues that are addressed in the due process
hearing, the hearing officer’s decision is binding on those issues and the WVDE must inform the
complainant to that effect. Any remaining issues not addressed in the due process hearing decision
will be investigated upon receipt of the hearing decision by the WVDE in accordance with the
established state complaint procedures and timelines.
A state complaint alleging a district’s failure to implement a due process hearing decision must be
investigated and resolved by the WVDE utilizing the state complaint procedures.

Early Resolution of State Complaints
Either the special education director or the parent/adult student may request early resolution to a state
complaint investigation by contacting the other party and participating in a local conference if both the
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district and parent voluntarily agree to utilize the early resolution option. If early resolution is reached
on any or all allegations within fifteen days of being notified of the receipt of the state complaint, the
school district need not submit its written response to the allegations to the WVDE, and the state
complaint will be considered resolved. Allegations not resolved will be investigated using these
procedures and timelines.

Mediation and State Complaints
Another option for resolving the issues in the complaint is mediation. The parent and the district may
agree to voluntarily engage in mediation consistent with the Department’s procedures as a means to
resolve the issues in the complaint. If both parties agree to mediate, the timeline may be extended if
agreed upon by the parent and the district. If a mediation agreement is reached, the decisions are
documented in a settlement agreement and the complaint is considered resolved. A settlement
agreement is binding in any court of competent jurisdiction.

State Complaint Trend Data
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An analysis of six years of trend data reveals a gradual decrease in the number of formal state
complaints submitted to the WVDE by parents and other non-parent complainants. Additionally, the
data indicate parents and districts are utilizing the early resolution process more often to resolve the
issues alleged in the letters of complaint since its introduction in 2004.
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Prevalence of Violations in
State Complaint Investigations
2009-2010

Provision of IEP
to Parent
IEP Implementation
16%
26%
Evaluation in Timeline
16%
Prior Written Notice IEP Development
21%
(PWN)
21%

IEP Implementation
IEP Development
Prior Written Notice (PWN)
Evaluation in Timeline
Provision of IEP to Parent
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Issues in Written Complaints, Mediations
and Due Process Hearings
Issues that prompted mediation:
• Reimbursement of private school placement
• Placement
• Additional special education services
• Manifestation Determination
• Sign Language instruction
Issues that prompted written complaints:
• IEP implementation
• IEP development
• Evaluations not completed or not completed within timeline
• Denial of a free appropriate public education (FAPE)
Issues that prompted due process hearings:
• Implementation of DP order for an Independent Evaluation
• FAPE
• Functional Behavior Assessment
• One-on-One Aide
• Applied Behavior Analysis (ABA)
• LRE
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John T. Mattern
State Superintendent of Schools

