
POLICY 2419:  REGULATIONS FOR THE EDUCATION OF STUDENTS WITH 

EXCEPTIONALITIES – FINAL REVISIONS IN BILL ANALYSIS FORMAT 

Chapter 1, Section 3 – Adds GED option to diploma options 

The term standard high school diploma does not include an alternative degree that is not fully aligned 

with the West Virginia Content Standards and Objectives, such as a modified diploma, or a general 

educational development credential (GED).), unless the student completes a GED Option and receives a  

high school diploma in accordance with  Policy 2444.4, Issuance of the State of West Virginia General 

Educational Development (GED®) Diploma Based Upon Passage of the GED Tests.  

 

Chapter 2 – Child Find, Section 3.D. 

D. Procedures for Written Referrals for Special Education Evaluation 

 

As noted previously, the SAT may receive referrals for a variety of purposes.  When the referral 

specifically is a written referral for special education multidisciplinary evaluation, or a written parent 

request for initial evaluation, the following procedures are required.  

 

1. Within five school days of receipt of a written SAT referral for a multidisciplinary evaluation, 

appropriate persons, must be notified of the date, time, location and specific information needed 

for the meeting.   

2. Within ten school days of receipt of the written SAT referral, the SAT must conduct a review of 

the area(s) of concern, collect and analyze available educational data and review previous 

interventions and make a determination regarding further action. 

 

The SAT has the following options:  

 

a.  Conduct the SAT problem-solving process: 

• Initiate, continue or modify interventions within a timeline established for the student by 

the SAT;   

• Review the effectiveness of the SAT’s recommendations within the timeline established 

for the student, but in no case may the review take place beyond forty-five school days;  

• Ensure problem solving activities of the SAT are not used to delay processing a request 

for initial evaluation where immediate action is warranted; and 

• Close the problem-solving process when appropriate based on results of interventions; or 

 

b.    Request an initial evaluation, in cases where warranted, for example, a sensory impairment or 

other significant disability requiring immediate attention or when presented evidence and 

documentation of previous interventions sufficient to make a decision; or  

c.   When a written request for initial evaluation has been initiated by the parent, determine 

whether the evaluation will be conducted, and provide prior written notice of the decision and 

a copy of the procedural safeguards to the parent.   

 

3.  The SAT must invite parents to review recommendations made by the SAT in regard to the 
student’s program and to provide feedback to the team about those recommendations. 

4.  Within five days of the SAT decision to request an initial multidisciplinary evaluation, or to 

conduct an evaluation requested by the parent, prior written notice (PWN) and a copy of the 

procedural safeguards are provided to the parent, and informed parental consent is requested for 

conducting the evaluation.  The request for parent consent is completed by the MDET at the 



direction of the special education director or designee.  The SAT may serve as the 

multidisciplinary evaluation team (MDET) to determine the evaluations to be requested, provided 

it has the required membership for MDET.  

 

5.   The principal, classroom teacher or other designated individual is responsible for documenting the 

date written parental consent for initial evaluation is received and immediately forwarding this 

request to the special education director or designee.   

6. Within five days of an SAT decision to refuse a written parent request for initial evaluation, prior 

written notice (PWN) and a copy of the procedural safeguards are provided to the parent, 

 

Chapter 3, Section 3.A.  

 

A. Written Notice Requirements 
 

Within five school days of the district’s decision to evaluate or reevaluate, written notice requesting 

consent for evaluation or reevaluation must be provided to the parent/adult student. Written notice must 

be in language understandable to the general public. 

 

B. 2,  

 

 

2.  Consent for Evaluation/Reevaluation 

 

Written consent must be sought for evaluation and reevaluation. Based on recommendations from the 

evaluation team, the district will seek consent to administer the needed assessments within five school 

days of the decision to evaluate/reevaluate.   

Chapter 4 – Eligibility 

Section 3. F. Emotional/Behavioral Disorder 

Eligibility Criteria for Emotional/Behavioral Disorder 
 

An eligibility committee will determine that a student is eligible for special education services as a 

student with an emotional/behavioral disorder when all of the following criteria are met: 

  

1. The student continues to exhibit an emotional/behavioral disorder consistent with the definition after 

Targeted and Intensive interventions have been implemented within the Support for Personalized 

Learning framework (e.g., as documented in the WVEIS on the Web Interventions Tab. 

 

Section 3. G.  Gifted 

Eligibility Criteria for Gifted, Grades One through Eight:  
 

An eligibility committee will determine that a student is eligible for special education services as a gifted 

student in grades one through eight when the following criteria are met:  

 

1. General intellectual ability with a full scale score at the 97th percentile rank or higher on 

a comprehensive test of intellectual ability with in consideration of 1.0 standard error of 



measurement at the 68% confidence interval (see approved test list for the identification 

of gifted students in Appendix A); 

 

 

I. Mental Impairment Intellectual Disability 

 

Definition: Intellectual disability is Mental impairment is defined as significantly subaverage intellectual 

functioning that exists concurrently with deficits in adaptive skill areas. These deficits are manifested 

during the developmental period and adversely affect the student’s educational performance. 

 

Eligibility Criteria for Mental Impairment Intellectual Disability 

 

An eligibility committee will determine that a student is eligible for special education services as a 

student with an mental impairment intellectual disability when all of the following criteria are met: 

 

1.  General intellectual functioning: 

a.  The student with mild to moderate mental impairmentintellectual disabilitys has 

general intellectual functioning ranging from two to three standard deviations below 

the mean, in consideration of 1.0 standard error of measurement as determined by a 

qualified psychologist, using an individually administered intelligence test; or 

b. The student with moderate to severe mental impairmentintellectual disabilitys has 

general intellectual functioning more than three standard deviations below the mean, 

in consideration of 1.0 standard error of measurement as determined by a qualified 

psychologist, using an individually administered intelligence test; and 

 

(M L. Specific Learning Disability 

 

Definition:  Specific learning disability (SLD) means a disorder in one or more of the basic psychological 

processes involved in understanding or in using language, spoken or written, that may manifest itself in 

the imperfect ability to listen, think, speak, read, write, spell, or to do mathematical calculation, including 

conditions such as perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia, and 

developmental aphasia.  It is not necessary to identify the specific psychological process as long as the 

student meets the Eligibility Criteria. 

 

Disorders/Conditions Not Included: 
 



Specific learning disability does not include learning problems that are primarily the result of visual, 

hearing, or motor disabilities, intellectual disability, emotional/behavioral disorder or environmental, 

cultural, or economic disadvantage. 

 

A student must not be determined to have a specific learning disability if the determinant factor is any of 

the following: 

 

1. Lack of appropriate instruction in reading, including the essential components of reading 

instruction as defined in the No Child Left Behind Act (i.e., phonemic awareness, 

phonics, vocabulary, fluency and comprehension); 

2. Lack of appropriate instruction in math; or 

3. Limited English proficiency. 

 

Eligibility Committee (EC) Membership for SLD Determination: 
 

The determination of whether a student manifests a specific learning disability must be made by the 

student’s parent(s) and a team of qualified professionals, which must include: 

 

1. The student’s general education teacher; or if the student does not have a general 

education teacher, a general education classroom teacher qualified to teach a student of 

his or her age; for a student of less than school age, an individual qualified to teach a 

student of his or her age; and 

2. At least one person qualified to conduct individual diagnostic examinations of the 

student, such as a school psychologist, speech-language pathologist, or reading specialist. 

 

Eligibility Options: 
 

 Districts shall use a process based on the student’s response to scientific, research-based intervention in 

accordance with the timelines listed below: 

 

• Elementary Schools  - Reading   July 1, 2009 

� Elementary Schools - Mathematics   July 1, 2010 

• Middle Schools       July 1, 2011 

• High Schools       July 1, 2012 

 

Eligibility Committees using either a student’s response to scientific, research-based intervention decision 

process, or the severe discrepancy formula while it remains authorized, must draw upon information from 

a variety of assessment tools and strategies and may not rely on any single procedure for determining 

eligibility for special education and related services.   

 

Examples of sources include formative and summative assessments, ongoing progress monitoring, 

aptitude and achievement tests, cognitive assessments, parent input, and teacher recommendations as well 

as information about the student’s physical condition, social or cultural background, and adaptive 

behavior.   The EC must also ensure that information obtained from all of these sources is documented 

and carefully considered.   

 

ELIGBILITY DETERMINATION:  SUPPORT FOR PERSONALIZED LEARNING  
 

Definition.  Support for Personalized Learning (SPL) is a framework of multiple supports for all students 

and includes the process referred to as response to intervention (RTI).  SPL includes:  1) Providing high-

quality instruction matched to student needs; 2) screening all students for academic and behavior 



concerns; 3) continuous monitoring of student performance; and 4) using learning rate over time and level 

of performance to make important educational decisions.  It is a systematic multi-level approach to for 

supporting the diverse needs of students in both academic and behavioral domains through differentiated 

instruction and targeted and intensive interventions based on ongoing assessments of student 

performance.  This process is characterized by procedures aligned with the steps of problem solving and 

documents a student’s response or non-response to general education interventions instruction and the 

student’s academic performance in comparison to grade-level standards.   

 

Components of Tiered Multi-Level Instruction and Intervention 

 

Research based practices that support the SPL approach include scientifically based curricula and 

instruction, multi-level instruction models, progress monitoring, and formative assessment, systematic 

analysis of academic and behavioral needs by problem solving teams and matching instructional 

interventions to specific skill deficits and strengths as evidenced by formative assessment.      

 

A three-tier multi-level model framework of service delivery features increasing intensities of instruction 

in direct proportion to student needs. Embedded in each level are research based instructional practices 

and interventions customized to increase student achievement of targeted skills.  Ongoing assessment of 

student mastery of State-approved grade-level skills is fundamental, and frequent progress monitoring 

data are used to identify and adjust appropriate target areas for instructional support and intervention.   

 

Only after a student has been provided an opportunity to learn with the additional targeted supports 

provided within a tiered instructional model should referral and eligibility for special education and 

related services be considered.  Characteristics of a three-tier instructional model are described below.   

 

Parent Notice Requirements 

 

If a student participates in the SPL process, the district must notify the student’s parents, and maintain 

documentation that the student’s parents were notified, about the following: 

 

1. The state’s policies regarding the amount and nature of student performance data that would be 

collected and the general education services that would be provided; 

2. Strategies for increasing the student’s rate of learning; and 

3. The parents’ right to request an evaluation at any time throughout the SPL process. 

 

 

After a student has been provided an opportunity to learn with the additional targeted and intensive 

supports provided within the multi-level instructional framework described below, and the student’s 

documented instructional response indicates a need for long-term specially designed instruction,  a 

request for parental consent for initial evaluation for special education and related services may be made.  

If consent is given, the student must be evaluated, and eligibility must be determined within 80 days of 

receipt of parental consent, unless the evaluation timeline is extended by mutual written agreement of the 

student’s parents and the Eligibility Committee,   

 

Core Instruction  

 

Core Instruction includes universal screening of all students to determine levels of proficiency or mastery 

of grade-level content, skills and knowledge.  Screenings occur a minimum of three times per school year.  

All students are screened at the beginning of the school year to determine which students are at risk for 

not meeting grade-level standards.  Those identified students at risk or not making progress also are 

screened at the middle and end of the year.  Interventions Instruction in Tier 1 Core are is aimed at 



general education classroom instructional procedures objectives that enhance learning within the core 

academic and/or behavior program.  Classrooms are characterized by differentiated and scaffolded 

instruction, use of scientific, research based instructional methods and strategies, and ongoing progress 

monitoring of student performanceprogress. Students who do not achieve mastery on essential or critical 

State-approved grade-level skillsstandards, as substantiated by assessment results, are identified for 

additional supports and interventions at Tier 2. the Targeted Level by a problem-solving team. 

 

Targeted Instruction 
 

The primary goal of  Targeted Instruction is to provide short-term intervention strategic instruction to 

support all students who are performing below State-approved grade-level standards.need strategic 

instruction to achieve grade-level mastery. Targeted Instruction is supplemental instruction provided to 

students who do not respond sufficiently at Tier 1 to achieve grade-level competency.  Tier 2 instruction 

is in addition to the Core Instruction and is provided to small groups of students similarly skilled ( with 

similar instructional needs.   

 

Interventions Instructional supports may be developed through a problem-solving approach (i.e., use of 

functional academic or behavioral assessments to craft individualized plans interventions) or a standard 

treatment protocol (i.e., use of a specific evidence-based practice/program).   Targeted Instruction begins 

after students have been identified as achieving below State-approved grade-level benchmarks standards 

and have demonstrated a lack of response to core Core interventions.Instruction. 

 

Students in supported by Targeted level Instruction receive small group instruction in addition to the time 

provided to all students in the core instructional block.  Explicit strategies instruction to that address 

specific skill needs are is used.   Targeted interventions Instruction should be implemented for a minimum 

of one nine week period, with progress monitoring occurring every two to three weeks to adjust 

instruction and ensure mastery.  Targeted Instruction continues only until the specific concept or behavior 

is in place (usually short-term).  Targeted Instruction may be longer depending on student progress 

toward benchmarks.  Three to five 15 to 30 minute sessions per week are suggested.  Subject area, 

programmatic level and time frame defined by the instructional materials are pertinent variables.   

 

 Intensive Instruction  
 

The third level, Intensive Instruction,in the model is designed to provide intensive explicit interventions 

instruction to students who do not make sufficient progress even when provided Tier 2 focused small 

group supports.  Targeted Instruction must be documented prior to moving a student to Intensive.   

Intensive interventions areInstruction is provided in an even smaller a small group setting than Tier 2 or, 

as warranted, individual settings.  Intensive interventions Instruction should be implemented for a 

minimum of one nine week period, but could be longer depending on student progress toward benchmark.  

Progress monitoring occurs continuallyevery one to two weeks, and diagnostic formative assessments are 

used confirm to determine the student’s response to instruction.  Three to five 30 to 60 minute sessions 

per week are suggested.  Interventions When evidence suggests instructional supports at Intensive Level 

are considered will be needed long-term, a request for   and may necessitate a comprehensive evaluation 

to determine the needeligibility for special education and related services should be considered.   

 

 

Components of a Systematic Problem Solving Process 
 

Systematic problem solving refers to a set of procedures used by an instructional team to examine and 

analyze the nature and severity of a student’s academic or behavioral concernneed.  Parent participation is 

a key component in the process, which includes the following components: 



 

Problem DescriptionIdentify and Define Needs 
 

The student’s academic or behavioral concern need is explained in objective, measurable terms.   Both the 

student and the learning environments are analyzed through data collection (e.g., screening, classroom 

walk-throughs, observations).  The match or mismatch between the learner and his or her learning 

environment is described. 

 

 

Analyze the Problem Data Collection and Problem Analysis 

 

The goal of problem analysis is to determine why this problem is occurring.    Additional dData are 

collected on the specific academic and/or behavioral concerns need noted in the problem description.  

Data must be collected over a period of time and must be representative of the student’s typical academic 

performance and/or behavior in the learning environment.  Data collection procedures must be reliable, 

designed for individual student assessment and allow for repeated measurement of the same skills or 

behavior over time.  Use the data to analyze the problem and explore specific evidence-based instruction 

to address the need.   

 

Intervention Design and Implementation Develop a Plan 
 

Design an iIndividual student interventions are designedinstructional plan by using the data collected over 

time.  Establish the instructional goal(s) for the plan, and describe the instruction to be provided.  

Interventions are described in an intervention plan that includes goalsInclude, a progress monitoring plan, 

persons responsible for implementation and intervention projected timelines. 

 

Progress Monitoring Implement and Monitor the Plan 
 

The plan is monitored for the integrity of implementation.  Progress monitoring refers to a systematic, 

frequent collection of individual performance data.  The measures are repeated over time and charted for 

documentation purposes. 

 

Evaluation of Intervention ResultsEvaluate and Adjust the Plan 
 

Individual interventions must be analyzedEvaluate the effectiveness of the instruction provided by  for 

effectiveness.  The instructional team compares comparing the student’s initial level of performance to 

performance results achieved as a result of the specific intervention provided.implementing the 

instructional plan.  If the instruction is not producing the desired results, adjust the instructional plan 

based on the data.   

 

Eligibility Standards 
 

Using an the RTI SPL process and comprehensive assessment the EC must determines eligibility for 

specific learning disability SLD based on the following standards for comparison.  Each standard must be 

discussed at the EC meeting and corresponding documentation must be on file for each student. 

 

 

Standard 1- Level of Learning 
 

The first element in identifying a student with a specific learning disability is whether the student 

demonstrates low academic performance compared to same-grade peersdoes not achieve adequately for 



his/her age or does not meet State-approved grade level standards in one or more of the following areas, 

when provided with learning experiences and instruction appropriate for the student’s age or State-

approved grade-level standards: in response to general classroom instruction that includes grade-level 

learning experiences, including appropriate targeted interventions, based on state-approved standards in 

one or more of the following areas:   

 

1. Oral expression; 

2. Listening comprehension; 

3. Written expression; 

4. Basic reading skill; 

5. Reading fluency skills; 

6. Reading comprehension; 

7. Mathematics calculation; or 

8. Mathematics problem solving. 

 

The performance measure used to verify this standard must be both representative of the student’s 

curriculum and useful for instructional planning.  The student’s response to validated customized 

instruction and intervention must be documented. 

 

Documentation: 
 

• Results of formative assessments administered pre- and post-interventions;instruction 

• Cumulative record reviews; 

• Student class work samples; and 

• Anecdotal teacher records. 

 

Standard 2- Rate of Learning 
 

The second element in identifying a student with a specific learning disability is whether the student has 

made sufficient progress to meet age or state-approved grade-level standards in one or more of the areas 

identified in Standard 1 in response to carefully planned and explicitly delivered intervention instruction.  

The data used to determine if this standard has been met are developed through ongoing progress 

monitoring of the student’s performance during an intervention period.   

 

This standard is met when the student’s learning rate or growth toward target skills is substantially below 

grade-level peers and, based on progress monitoring data (i.e., charting), a reasonable rate of progress 

cannot be projected even when the student is provided supplemental intervention instruction of reasonable 

intensity and duration. 

 

Documentation: 
 

• Progress monitoring data collected before, during and after the provision of at least one 

nine weeks of Targeted instruction and one nine weeks of Intensive instruction; and 

• Records indicating specific interventions instruction provided, including frequency and 

duration (e.g.,  instructional plan, WVEIS on the Web Interventions Tab, daily lesson 

plan). 

 

 

 

Standard 3- Exclusion Factors 



The final standard by which the EC may determine SLD eligibility is the assurance that the student’s 

underachievement is not primarily the result of any of the following: 

 

1. A visual, hearing, or motor disability; 

2. Intellectual disability; 

3. Behavior/emotional disorder;  

4. Cultural factors; 

5. Environmental or economic disadvantage; or 

6. Limited English proficiency. 

 

Documentation: 
 

• Formal educational, cognitive and/or medical evaluation reports; 

• Formative assessments and progress monitoring data; and 

• Functional academic and/or behavioral assessments. 

 

 

Pattern of Strengths and Weaknesses 

 

Subsequent to (or, in addition to) verification of the Level of Learning, Rate of Learning and Exclusion 

Factors standards, the EC also may consider determining whether a student exhibits a pattern of strengths 

and weaknesses by examining specific areas of cognitive processing and linking them to areas of 

achievement.  SLD is neurological in origin and intellectual Intellectual development may be used as 

evidence to support findings.  In addition to not achieving adequately on age or State-approved grade 

level achievement standards, strengths and weaknesses may help to confirm the presence of a learning 

disability if a student exhibits a pattern in performance, achievement, or both relative to age, State-

approved grade-level standards, intellectual development, or function, such as: 

 

• Working and long term memory 

• Processing speed 

• AttentionExecutive functioning 

• Non-verbal problem solving; and/or between specific areas of cognitive function and academic 

achievement.  
 

Documentation: 
 

• Formal educational, cognitive and/or medical evaluation reports; 

• Formative assessments and progress monitoring data; and 

• Functional academic and/or behavioral assessments. 

 

 

 

 

Validating Underachievement 
 

As in determining all other areas of disability, the EC must ensure that the underachievement of a student 

suspected of having a specific learning disability is not due to lack of appropriate instruction in 

reading/English language arts, including the five essential components (i.e., phonemic awareness, 

phonics, vocabulary, fluency, comprehension), written expression or mathematics, and the team must 

consider, as part of the evaluation described in Chapter 3, Section 4, the following factors: 



 

1. Data that demonstrate that prior to or as part of the referral process, the student was 

provided appropriate instruction in general education settings; and 

2. Data-based documentation of repeated assessments of achievement at reasonable 

intervals, reflecting formal assessment of student progress during instruction (i.e., 

formative and progress monitoring data),, which was provided to the student’s parents. 

(i.e., benchmark and progress monitoring data).  

3.2.  

Observation Requirement 
 

The student suspected of having a specific learning disability must be observed in the learning 

environment, including the general classroom setting, to document the student’s academic performance 

and behavior in the areas of difficulty.  The EC must decide to: 

 

1. Use information from an observation in routine classroom instruction and monitoring of 

the student’s performance that was done before the student was referred for evaluation; or 

2. Have at least one member of the evaluation team conduct an observation of the student’s 

academic performance in the general classroom after the student has been referred for an 

evaluation and parental consent is obtained. 

 

In the case of a student of less than school age or out of school, a group member must observe the student 

in an environment appropriate for a student of that age.  The purpose of the observation is to document 

how the academic concern impacts the student’s academic performance. The observation must also 

document the name and title of the observer and the site, date and duration of the observation. 

 

Evaluation Components 
 

If using the RTI process, it is permitted, but not required, that the EC consider a pattern of strengths or 

weaknesses, or both, relative to intellectual development if the evaluation group considers that 

information relevant to an identification of a specific learning disability.  The most useful procedures for 

gathering cognitive functioning information must be considered. 

 

Relevant to reading difficulties, the individual evaluation process should explicitly target areas (e.g., 

phonological coding, phonological awareness, verbal memory) related to reading (Vellutino et al., 2004) 

and provide direction for meaningful classroom reading instruction and intervention.  Assessments that 

focus on specific features of a student’s reading difficulty rather than global measures of reading (i.e., 

grade level equivalencies) are more useful in diagnosing specific skill deficits and strengths and 

informing the instructional process.  For example, if literacy screening data indicate pervasive difficulties 

in the area of phonemic awareness, the formal evaluation battery might include in-depth assessments of 

phonological awareness, phonological memory and rapid naming strengths and weaknesses. 

   

For many students suspected of having specific learning disabilities, a careful assessment of speech and 

language related skills may be indicated.  For students who experience learning problems associated with 

the acquisition of fundamental reading skills, the evaluation battery may include speech and language 

skills (i.e., articulation, syntax, semantics and expressive/receptive language) as well as executive 

functioning skills (e.g., planning, organization, attention to detail, reasoning and problem solving).  

 

Documentation of Student Response to InterventionMulti-Level Instruction 
 

A thorough review of the following types of documentation will assist the EC in its eligibility 

determination.  Most of this information is gathered and recorded throughout the natural course of a 



student’s instruction, and intervention and does not necessarily constitute additional paperwork 

requirements.   

 

• A chronology of the student’s educational history (i.e., preschool participation, grade 

retention, special education services, cumulative attendance). 

• Benchmark Formative/classroom and progress monitoring data (e.g., Acuity probes, 

DIBELS graphs). 

• Specific documentation of the nature and intensity of general classroom instruction that 

includes the five essential componentsevidences high quality instruction in 

reading/English language arts and mathematics (e.g., lesson plans). 

• Comprehensive documentation of the nature (i.e., group size), frequency and duration of 

intervention customized instruction results (e.g., instructionintervention plans). 

• Additional achievement/performance data (e.g., results of informal classroom 

assessments, teacher observations, grades, behavior data).  

• Formal evaluation reports (e.g., standardized psychological and academic assessments).  

 

Written Report Requirements:  SLD Team Report 
 

The SLD Team Report must contain a statement of: 

 

1. Whether the student has a specific learning disability; 

2. The basis for making the determination, including an assurance that the determination has been made 

in accordance with required evaluation procedures specified in Chapter 3, Section 4;  

3. The relevant behavior, if any, noted during the observation of the student and the relationship of that 

behavior to the student’s academic functioning; and 

4. The educationally relevant medical findings, if any; 

5. Whether: 

a. The student does not achieve adequately for the student’s age or to meet state-approved grade-level 

standards; and 

b. The student does not make sufficient progress to meet age or state-approved grade-level standards; or 

c. The student exhibits a pattern of strengths and weaknesses in performance, achievement, or both, 

relative to age, state-approved grade-level standards or intellectual development. 

6. 6. The determination of the group concerning the effects of a visual, hearing, or motor 

disability;  intellectual disability; emotional/behavioral disorder disturbance; cultural factors, 

environmental or economic disadvantage; or limited English proficiency on the student’s achievement 

level. 

7. If the student has participated in the Support for Personalized Learning process (scientific, research-

based instruction): 

a.  The instructional strategies used and the student-centered data collected; and 

b. The documentation that the student’s parents were notified about: 

1. The state’s policies regarding the amount and nature of student 

performance data that would be collected and the general education 

services that would be provided; 

2. Strategies for increasing the student’s rate of learning; and 

1.3. The parent’s right to request an evaluation at any time throughout the 

SPL process.   

 

Dissenting Opinions: 
 



This report must be dated and evaluation team members must certify in writing whether the report reflects 

each team member’s conclusions. If the report does not reflect an individual team member’s conclusions, 

that team member must submit a separate statement presenting the member’s conclusions. 

 

Parent Notice Requirements 
 

If a student has participated in an  SPL process, the district must document that the student’s parents were 

notified about the following: 

 

1. The state’s policies regarding the amount and nature of student performance data 

that would be collected and the general education services that would be 

provided; 

2. Strategies for increasing the student’s rate of learning; and 

3. The parents’ right to request an evaluation at any time throughout the SPL 

process. 

 

Additional requirements for SLD eligibility, including validating underachievement, observation 

requirement and SLD Team Report must be completed as stated under Eligibility Determination: 

Supports for Personalized Learning.  

 

 

Chapter 5 – IEPs 

Section 1. C. 

C. Scheduling IEP Meetings  
 

An IEP meeting must be convened: 

 

1. To develop an IEP within thirty days of eligibility determination and prior to the 

initiation of services.    

2. To review the IEP periodically, but no longer than 365 days from the date of 

development of the current IEP.  An IEP must be in effect at the beginning of each school 

year; 

3. When another agency fails to deliver transition or other services outlined in the IEP, 

the IEP Team must reconvene to identify alternative strategies to meet the transition 

objectives for the child set out in the IEP; 

4. Within twenty-one days of a written request by any member including the parent or 

adult student.  However, if the district refuses a parent’s or adult student’s request to 

convene a meeting, it must respond to the parent/ adult student within five days of receipt 

of the request, including provision of prior written notice.rovide PWN to the parent/ adult 

student within five days of its refusal, .  

5.   Within twenty-one days of receipt of written request by a general education teacher 

who has responsibility for implementing the IEP in accordance with WV Code §18-20-

1c.  

6. Within ten days of any disciplinary removal resulting in a change of placement, the 

IEP Team must conduct a manifestation determination and if appropriate, complete a 

functional behavioral assessment and/or develop or review a behavioral intervention plan.  

 

Section 2. IEP Development 



 

The WVDE provides IEP and special education process forms/templates, including the online IEP,  to 

ensure that all IEPs are developed in compliance with federal and state regulations.  Therefore, districts 

are required to use the WVDE IEP process forms/templates and provide all required information in the 

development of a student’s IEP.  The IEP requirements are listed below. 

 

G.1 . Statement of Special Education and Related Services 

Supplementary services may include, but are not limited to direct instruction, peer tutoring, 

interpreting and note taking.  
 

 

Location, Extent/Frequency and Duration 
 

For each service identified, the IEP must:  
 

State the projected starting date and expected duration of the services and modifications. 
 

1. State the location where services and modifications will be provided.  For supplementary aids, 

services or modifications, state the specific location, i.e., math classroom or community.  For special 

education and related services, indicate the location as special education environment (SEE) or general 

education environment (GEE).  

1.2.    List the anticipated extent/frequency.  A specific quantitative amount of time (e.g., minutes per 

week or month) or a specific description of the instructional/environmental circumstances (e.g., 

accelerated learning or pre-teaching provided prior to the introduction of new content) is required.  

Specifying a range is only acceptable if the IEP Team determines that it is necessary to meet the unique 

needs of the student.  A range may not be used because of personnel shortages or uncertainty regarding 

the availability of staff or services. 

 State the location where services and modifications will be provided.  For 

supplementary aids, services or modifications, state the specific location, i.e., math 

classroom or community.  For special education and related services, indicate the 

location as special education environment (SEE) or general education environment 

(GEE). 

2.3.    State the date services will be initiated, in consideration of PWN requirements, and the expected 

duration of the services and modifications.   

 

 

B. Placement Options for Students Ages Three Through Five 
 

Regular Early Childhood Program – The student is attending an regular early childhood program and 

receives specially designed instruction either in the regular early childhood environment or in another 

community setting.  The early childhood programs include at least 50% students without disabilities and 

include, but are not limited to: 

 

• Head Start; 

• Kindergarten; 

• reverse mainstream classrooms; 

• private preschools; 

• preschool classes offered to an eligible pre-kindergarten population by the public school system; and 

• group child care. 

 



Theree educational environment categories within regular early childhood setting include: 

 

1. The student attends the early childhood program at least 80% of the time in school. 

2. The student attends the early childhood program 40% to 79% of the time in school. 

3. The student attends the early childhood program less than 40% of the time in school. 

1.  The child attends a Regular Early Childhood Program at least 10 hours per week AND is 

receiving the majority of hours (at least 50%) of special education and related services in 

the Regular Early Childhood Program. 

2.  The child attends a Regular Early Childhood Program at least 10 hours per week AND the 
child is receiving the majority of hours of special education and related services in some 

other location. 

3.    The child attends a Regular Early Childhood Program less than 10 hours per week AND 

the child is receiving the majority of hours (50% or more) of special education and 

related services in the Regular Early Childhood Program.. 

4.  The child attends a Regular Early Childhood Program less than 10 hours per week AND 

the child is receiving the majority of hours (greater than 50%) of special education and 

related services in some other location. 

The time the child spends in both the early childhood program, whether public or private and whether 

funded by the district or the parents, and the time in special education is considered when determining the 

total amount of time the child is in “school.” 

 

Section 5. IEPs for Children from the West Virginia Birth to Three Program 
 

A. Transition Planning for Children from WV Birth to Three  
 

The district should develop and have in effect an interagency agreement with the WV DHHR the lead 

agency for the West Virginia Birth to Three Program under Part C of the IDEA 2004. The agreement will 

outline the obligations of each agency to ensure a smooth and effective transition of children assisted 

under Part C WV Birth to Three to programs serving students with developmental delays under Part B 

county boards of education. All county boards of education are required to develop WV Birth to Three -

Part  C to B transition procedures in accordance with IDEA. 

. 

 

In the case of a child who may be eligible for services because of developmental delays, the district will 

participate in a transition planning conference with the family that is arranged by the DHHR.  With the 

family’s agreement, Tthe conference will be conducted at least ninety days (and no more than nine 

months prior to and up to nine months at the discretion of all parties) before the child’s third birthday to 

discuss eligibility requirements under Part B of the IDEA 2004 and any services the child may receive. 

  

The DHHR WV Birth to Three has the responsibility to: 

 

1. Review the child’s program options for the period from the child’s third birthday through the 

remainder of the school year; and  

2. Establish a transition plan that includes steps to support the transition of the toddler with a disability 

to preschool services. The interagency agreement/Transition procedures from Part C to B must should 

outline the district’s participation in this process. 

 

B. IEP or Individual Family Service Plan (IFSP) Required 
 

A child three through five years old who is eligible as a student with developmental delays must have an 

IEP implemented by his or her third birthday. If a child’s third birthday occurs during the summer, the 



IEP Team must determine the date when services under the IEP will occur.  At the discretion of the 

district, the IEP Team will consider an IFSP, which may be used in place of an IEP, if the child’s parent is 

provided with a detailed explanation of the differences between an IFSP and an IEP and if written 

parental consent to use the IFSP is obtained. An IFSP may be used in place of an IEP and must be 

developed in accordance with Part B policies and procedures. The district is not required to develop an 

IFSP instead of an IEP. The district is required to implement only the educational components of the 

IFSP, if one is used. 

 

C. Consent and Notice Requirements 
 

1. Initial Provision of Special Education: Regardless of whether a district gains consent to evaluate or 

does not need to evaluate, when a student with a disability transitions from a Part C program, parental 

consent for the initial provision of special education and related services in a Part B program and written 

notice of the proposed IEP or IFSP are required. Eligibility and initial placement must be documented for 

Part B services.  

2. Release of Information: The district must obtain written parental consent for the release of 

information to obtain pertinent student records from non-educational agencies such as DHHR 

developmental disabilities programs, medical providers, day-care centers and Head Start. 

3. Assessments: At the transition planning conference, if further assessments are necessary to determine 

eligibility and the student’s present levels of performance, informed consent to evaluate is required. 

(Parental consent for assessment under Part B is required even though the parent may have given consent 

earlier to Part C). Otherwise, only written notice to inform the parent of the district’s decision to use the 

current evaluation data and not to conduct any further assessments must be provided to the parent. The 

parent must also be informed of his or her right to request additional assessments. 

 

D.  Part C to B Transition Timelines Considerations: 

 

The timelines for transition from WV Birth to Three to the local school district will not apply to a district 

if one of the following is documented:  

4. The parent repeatedly fails or refuses to produce the student for an evaluation or 

otherwise interrupts the evaluation process;  

5. the child transferred/moved out of district; 

6. The delay was due to exceptional family circumstances including, but not limited 

to:  the family rescheduling or canceling the IEP meeting due to sickness or 

unavailability of the parent and/or child; and extreme weather conditions or a 

natural disaster where the length of the delay in conducting the meeting  is 

directly proportional to the duration and severity of the disruption caused by the 

extreme weather conditions or natural disaster.  

4.The child was referred to WV Birth to Three less than 90 days before the third 

birthday.   

5.  When the child is referred to Part B by WV Birth to Three less than 90 days 

before the third birthday, the evaluation must be completed within 80 days of 

parent consent, even if the timeline exceeds the third birthdate.   Every effort 

should be made to complete evaluation, eligibility and the IEP, if applicable, by the 

third birthdate.   

 

Chapter 7 Discipline 



According to West Virginia Code §18A-5-1, county boards of education are required to incorporate and 

implement a preventive discipline program, for example, .  This may include the Responsible Students 

through School-Wide Positive Behavior Interventions and Supports. Program (RS-SWPBS). . 

Section 1. A.  

A. District Actions When Conduct is Determined to Be a Manifestation of the Student’s Disability 

 

The IEP Team shall: 

 

1. Conduct a functional behavior assessment (FBA) and develop a behavior intervention plan (BIP) if 

one has not been completed; or 

2. Review the existing BIP and revise as needed to address the current behavior(s); and 

3. Return the student to the placement from which the student was removed unless the parent and the 

district agree to a change of placement as part of the modification of the BIP as determined by the IEP 

Team. 

 

E. FAPE Requirements in an Interim Alternativee Educational Setting (IAES) 

 

 

Chapter 9 – General Supervision  

Section 1. B. 

 

30.Developing, annually reviewing and amending as necessary, a state plan for high cost/high acuity 

funds in accordance with 34 CFR §300.704(c) and West Virginia Code §18-20-5 in consultation with 

local educational agency representatives, to include a definition of children with high acuity needs. 

 

 

Chapter 10- Procedural Safeguards 

Section 4. Notice of Meetings 

If the purpose of the meeting includes the consideration of post secondary goals and transition services for 

the student, at age sixteen, or younger if appropriate, the written notice must also indicate this purpose, 

indicate that the district will invite the student and identify any other agency that will be invited to send a 

representative.  The parent/adult student must provide written consent for any invited  to invite an agency 

representative to attend the IEP Team meeting. 

  

Section 9.  Adult Students and Transfer of Rights 

A. Discussion of the Transfer of Rights 
 

Not later than the student’s 17th birthday, the IEP Team must discuss the transfer of special education 

rights to the student. Special education rights will transfer from the parent to the adult student when the 

student turns eighteen years of age unless a court has appointed a legal guardian to represent the 

educational interests of the student. Beginning not later than the 17
th
 birthday, the IEP must include a 

statement that the student has been informed of the rights that will transfer at age eighteen.   

 



B. Following a Determination Concerning the Transfer of Rights Notice of Transfer of Parental 

Rights at Age Eighteen 
 

When the student’s special education rights transfer at age eighteen, the parent and student will be 

informed notified that rights have transferred. The IEP must continue to contain a statement that the 

student has been informed that of the special education rights will that have transferred to him or her. 

 

 

Glossary 

Educational  Interpreter 

A paraprofessional meeting the requirements of Policy 5202: Licensure of 

Professional/Paraprofessional Personnel, who provides related services using sign 

language/communication systems and spoken languages in public school settings for 

purposes of providing access to the general curriculum, classroom dynamics, 

extracurricular activities and social interactions for students who are deaf and hard of 

hearing. (State Superintendent’s Interpretation, June 24, 2008). 

 

High acuity needs child 

  A child with a disability with an IEP is defined as a high needs child or child with 

high acuity needs if the cost of providing an education to the child is greater than three 

times the average per pupil expenditure (as defined in section 9101 of the Elementary 

and Secondary Education Act) in West Virginia.  

 

 

Sign Language Specialist 

West Virginia Code §18A-4-8(i)(15) defines sign language specialist as a person 

employed to provide sign language assistance to students.  Sign Language Specialists 

provide signed communication support to a student who is able to access 

environments through audition (i.e, hearing).  The Sign Language Specialist provides 

communication and language support services, which include explaining, expanding, 

and ensuring understanding.  A Sign Language Specialist may be assigned to a student 

who is hard of hearing or has another exceptionality, if it is determined that the student 

needs signs to support his/her expressive communication.  

Supplementary  Aids, services and other supports that are provided in general education classes, other  

Aids and Services education-related settings and in extracurricular and nonacademic settings, to enable 

students with exceptionalities to be educated with students without exceptionalities to 

the maximum extent appropriate. Supplementary aids include any material/curricular 

resource or assistance, beyond what is normally afforded students without 

exceptionalities, provided to support a student with an exceptionality's placement, 

such as large print books, assistive technology devices, auditory trainers, curriculum 

adaptations and classroom modifications or aids, services and other supports. 

Supplementary services include any human resource or assistance, beyond what is 

normally afforded students without exceptionalities, provided to support a student 

with an exceptionality’s placement, such as direct instruction, peer tutoring, 

interpreting or note taking. 

 

Support for A framework that promotes a well-integrated system connecting general,  



Personalized supplemental, gifted and special education in providing high quality standards-based  

Learning instruction, interventions and challenges that are matched to students’ academic, 

social-emotional  and behavioral needs.  

 


