Policy 2419:  Regulations for the Education of Students with Exceptionalities

QUESTIONS AND ANSWERS
March 22, 2010

1.  Do “speech only” students count as special education students for purposes of per period and/or per classroom caseload limits?  

Yes.  Speech language impairment is a category of disability under Policy 2419, and speech services are defined as special education services.  “Speech only” students count as students with IEPs in both the per classroom limits for special education students ages 3-5 and in the per period caseload limits for students ages 6-21.  The only situation in which “speech only” students may be excluded from consideration is when calculating the percentage of IEP students in integrated classrooms for students ages 6-21 for purposes of determining the “natural proportion” of students with disabilities.  

2. How does the principle of “natural proportion” apply to caseload limits?

Natural proportion applies to general education classes for which Policy 2419 recommends, but does not mandate, the percentage of students with disabilities within the class follow natural proportions of the enrollment.  Conversely, caseload limits are based on the number of students with IEPs in a special education class during a class period.  This would be a class that is 100% special education students.

The natural proportion for a general education class of 25 students in a school in which 12% of students are students with disabilities (SWD) ideally would be no more than three special education students.  As noted in Question 2, “speech only” students need not be considered in this determination.  

While natural proportion is not required, it should be noted Policy 2419 defines a special education separate class for early childhood as one having more than 50% SWD.   For school-age students, it could be argued that a general education class with more than half of the students intentionally scheduled into the class on the basis of disability is in effect no longer a general education environment.

3.  Policy 2525 requires staffing of “two adults” while Policy 2419 specifies two staff persons.  May volunteers be used, rather than “staff members” to meet the staffing ratio requirements when ensuring duty free lunch and planning periods for staff members? 

Policy 2525 requires WV Pre-k classrooms to limit class size to no more than twenty children per classroom with no less than two adults, one of whom is a teacher.   Policy 2419 also requires a teacher and another staff member, as applicable, to meet caseload requirements in a Pre-k classroom.  While the requirement for a teacher to be present primarily is directed toward instructional time, Policy 2525 also requires adequate supervision of students at all times.  Adequate supervision means the “observation, oversight, and guidance of the individual child or groups of children by the staff member taking responsibility for the ongoing activity of each child so that the staff member is close enough to intervene, if necessary, to protect the child from harm. Adequate supervision requires the staff member’s physical presence with the children, knowledge of the child’s program of activities, individual needs, habits, interests and special problems, if any, and the acceptance of accountability for the child’s or groups of children’s care.”    To ensure adequate supervision of students at all times, a staff member, i.e., a person employed by the LEA, must be present.  


4. If a student identified as gifted is struggling in a specific content area (for example, math), may the gifted education teacher address the area of need on the student’s IEP? For example, may accommodations be provided to the student?  Explanation: Some people understood that only strengths may be addressed on the IEP for a student identified as gifted.

Learning problems and related needs may be addressed in the IEP for any student, including a student identified as gifted, if the IEP team determines they need to be addressed for the student to receive  free appropriate public education.  A common example is counseling provided to a student who is gifted to assist the student in dealing with social and emotional issues of being an extremely high achiever.   

Sometimes gifted students are described as “struggling” in one area when they actually are doing well, although not achieving the highest level in all content areas.  All students identified as gifted may be expected to at least master the content at grade level, and they may achieve at a very high level in specific areas of giftedness.  However, if the student is not mastering the content at grade level in a particular area, this may be addressed as underachievement. 

Accommodations provided to some students with disabilities, such as fewer problems at a time or fewer vocabulary words at a time, likely would not serve to address underachievement of a student identified as gifted.  The IEP Team should try to identify and address the reason for the student’s underachievement. Additional information on gifted underachievement may be accessed at http://wvde.state.wv.us/osp/giftededpresentations.html - “Underachievement - A Complex Phenomenon.”  

5. What are a parent’s rights to receive counseling and training as a related service on the IEP?  May parents receive transportation and travel training? 

Policy 2419 lists parent counseling and training as related services that may be considered when developing a student’s IEP.  This counseling or training would be provided to help a parent: 1) understand child development and the special needs of his or her child, and 2) acquire skills to support the implementation of the child’s IEP.  These would be provided to the parent when they are needed to ensure free, appropriate public education for the student.  Transportation and travel training are related services provided to the student rather than to the parent. 

6.  May parents waive their right to receive prior written notice five days before the district plans to initiate or change the student’s identification, evaluation, placement or FAPE?  For example, if special transportation is being added to the IEP, must the district wait five days before implementing the transportation?

Parents cannot waive PWN.  Policy 2419 does not include a provision allowing a parent to waive the right to prior written notice. The purpose of prior written notice is to provide the parent complete information regarding district actions to support informed parental decisions.  

7. Since eligibility criteria define a range “mild/moderate” and moderate/severe, does that mean we have two “categories” of mental impairment instead of three?

No.  The mild/moderate and moderate/severe criteria are used in describing the standard deviations in ability scores as they apply to range of mental impairment.  However, adaptive functioning also must be considered in an eligibility determination.  The divisions within the area of mental impairment continue to be mild mental impairment (MM); moderate mental impairment (MD) and severe/profound mental impairment (MS).  Formerly, a fourth code (MP for profound impairment) existed in WVEIS and in caseload requirements.  Severe/profound has been combined and the code MS now is used.  Because the decision regarding level of impairment encompasses both ability score and adaptive functioning, divisions within mental impairment based on ability score are approximate and overlapping.  The divisions also correspond to the certification patterns of teachers, which are “mentally impaired - mild/moderate” and “severe disabilities”, which includes moderate and severe.  

8. What documentation will monitors review to determine whether PWN was provided in five days?

The Office of Assessment, Accountability and Research (OAAR) monitoring team will review the IEP meeting date, the service page (initiation date) and the date PWN was provided to ensure compliance with the provisions of PWN as required in Policy 2419.

9. When students move into the district from out of state, what timelines are followed for initiating services?  What is the impact of the PWN five day rule?

Rather than following the five day timeline for PWN, timelines specific to provision of services in Chapter 5, Section 4 are followed for students moving into the district from another state.  Chapter 5, Section 4 requires the following when a student with an IEP transfers into the district from another state:  

When a student with a disability transfers from out of state to a West Virginia school district within the same school year, and enrolls in a new school, and had an IEP that was in effect in that other state, the district shall make reasonable efforts to consult with the parent within two school days of initial enrollment and to initiate FAPE for the student within one school day of the parent consultation. FAPE includes services comparable to those described in the previously held IEP, in consultation with the parent or adult student, until such time as the district conducts an evaluation, if necessary, determines eligibility, develops and implements a new IEP, if appropriate. 

Within two school days of enrollment, the receiving district shall request records and supporting documents and any other records related to the provision of special education and related services from the sending district.  If the district decides an evaluation is necessary to determine the transfer student’s eligibility under West Virginia eligibility criteria, the district must conduct the evaluation using the requirements and timelines for initial evaluation, including obtaining parental consent.  

In conducting its evaluation, eligibility and IEP process, the district would observe the same timelines as for students within the state, including the five day timeline for PWN. 

10.  When an IEP is amended must PWN be given to the parent five days prior to initiating the change in the IEP?

Yes, the Office of Assessment, Accountability and Research has developed a revised IEP Amendment form to include Prior Written Notice (PWN).  This form is posted on the special education compliance Web site at http://wvde.state.wv.us/specialeducationcompliance/resources.html. 



11.  Please clarify the timeline for convening an EC meeting “within 80 days of consent OR upon completion of re-evaluation”. 

Policy 2419 states:  “Within eighty days of receipt of consent for an initial evaluation or after the completion of a reevaluation and prior to the established reevaluation date, the district must convene an Eligibility Committee (EC) meeting to determine whether a student is or continues to be a student in need of special education services.”    The eighty day timeline applies to the initial evaluation only.  The EC meeting for a reevaluation must be conducted within three years of the previous EC meeting, or more frequently if requested and/or conditions warrant.  The EC is convened after the reevaluation is completed.   

12. What are the timelines for implementing an IEP when the timeline for annual review runs out and a new IEP hasn’t been completed due to snow delays?  Or when the duration date runs out and an IEP hasn’t been completed? 

An IEP must be in effect prior to implementing services.  If an IEP either surpasses the annual review date or the duration date stated on the IEP and a new IEP hasn’t been completed, the district is out of compliance with timelines.  However, the district must continue to implement the IEP under which the student has been served until a new IEP is completed.  The district cannot suspend services due to failure to maintain timelines for completing the IEP.  An IEP meeting should be scheduled and the new IEP should be developed without further delay.  

13. Isn’t requiring the district to notify the parent of the decision to evaluate within five days a short timeline for the district to maintain?

Five days is a rigorous timeline for sending PWN and requesting parent consent for initial evaluation.  However, the five day timeline for PWN was reduced from 10 days due to numerous comments that 10 days was too long to wait for many actions, and one timeline was preferred over various possibly confusing timelines.

14.  What is the impact of the five-day PWN on scheduling an EC and IEP meeting on the same day?

PWN and meeting notice are two different types of notice requiring different timelines.  The notice of the EC/IEP team meeting may be combined and sent 8 days prior to the meeting, in accordance with the timeline for notice of EC meeting and notice of IEP team meeting.  As noted on the form and corresponding instructions, the parent may waive the 8 day notice requirement.  Since this is a meeting notice, not PWN, the five day PWN timeline does not apply.

As per Policy 2419, prior written notice (PWN) is the act of informing a parent/adult student, in writing within a reasonable amount of time, before the district proposes or refuses to initiate or change the student’s identification, the evaluation, educational placement, or provision of FAPE.  PWN is provided after a decision has been made, as opposed to when a meeting is being scheduled.  At the end of the EC/IEP Meeting, in which the student is found eligible and an IEP is developed, PWN is provided for the both of following:  1) PWN, along with copies of the evaluation reports, indicating the student has been determined eligible and 2) PWN addressing IEP decisions and a copy of the IEP.  This PWN would be provided at the end of the meeting and could be combined into one form.  Then the IEP would be implemented no less than five days from the date of the meeting, and not until parent consent for initial placement is received, if this is an initial IEP.  If the student is not found eligible, only PWN addressing this decision and copies of the evaluation reports are provided.

15. Should IEPs be based on the date of the IEP meeting (anniversary date) or should they be written in the spring with an initiation date at the beginning of the following school year?  

Either is appropriate, at the discretion of the district, provided each eligible student’s IEP is reviewed annually and each has an IEP in effect when school starts.  In either option, the annual review date for monitoring purposes will be measured by the date of the IEP team meeting (within one year), not the duration date of the IEP.  

IEPs following the anniversary date option would have an initiation date soon after the meeting (e.g. five days), and the duration would be one year from the date of the IEP meeting.   Spring IEPs typically have an initiation date at the beginning of the following school year and a duration date of June (end of the school year).  If the IEP team does not know the specific date school opens, a date in August approximating the opening of school will be assumed to indicate the first day of school for compliance purposes.  

16. We are trying to look at several aspects of PWN in relation to discipline.  Let's say we have a student who hit a teacher.  He is suspended for 10 days, and the principal is recommending a change of placement to the alternative school setting or home based services.  We are supposed to have 10 days to schedule the IEP team meeting and review it, but in order to give 5 days prior written notice, we would have to have the IEP meeting within 5 days.   If we wait longer than 5 days to schedule the IEP meeting, wouldn't the student have to return to school before the change of placement takes effect, since suspension over 10 consecutive days is a change of placement? 

Yes.  In the above scenario, a 10 day suspension, unless it is part of a pattern of suspensions, would not be a disciplinary change of placement.  A manifestation determination review is not required, and the IEP team does not need to meet.  The student would return to the school placement at the end of the suspension.  However, in this case, the principal has asked for an IEP team meeting to consider a change of placement through the IEP process.  This process follows the timelines for any IEP.  If the parent agrees to waive eight-day notice of the IEP team meeting, potentially the IEP team can meet, revise the IEP and provide PWN five days before initiation of the new services within the 10 school days of suspension.  If the process has not been completed within 10 school days, the student would return to school.  

17. Must districts adopt Policy 2419 as their local special education procedures? 

Yes.  Revised procedures must be adopted.  Policy 2419, §126-16-3 incorporates The West Virginia Procedures Manual for the Education of Students with Exceptionalities by reference into the policy.  The introduction (page 3) indicates these are the procedures districts must follow in meeting the requirements of state and federal law.  To receive federal funds available under IDEA, as well as state funds, local Boards of Education must adopt and implement approved policies and procedures.  This document serves as the approved policies and procedures, effective January 11, 2010.  Appendices to the document, however, are not considered policy, and therefore, are not to be adopted as such.  
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