FOREWORD

The West Virginia Department of Education is pleased to prepare the Informal
Guidelines for Implementing Public Education Bills Enacted in the Regular Session 2016
as a document to assist educators and others in understanding and implementing
education bills enacted by this year’s Legislature.

This document should be placed with your most current copy of the School Laws of
West Virginia as it contains new language/laws that must be reviewed in conjunction with
the School Laws book.

For each of the acts included in this publication, the format is as follows: effective
date, code reference, title and major new provisions. As time constraints have not
permitted an in-depth analysis of these bills from the regular session, it must be
emphasized that the information provided in this document must not be considered as
official interpretations of the State Superintendent of Schools. Formal interpretations to
specific questions will be provided upon request. Should you have any questions about a
particular bill, please contact the West Virginia Department of Education contact listed on
that bill.

The Informal Guidelines for Implementing Public Education Bills Enacted in the
Reqular Session 2016 will be of considerable value during the coming school year.
Suggestions for improving this document as a service to the Department’s clientele are
always  welcome. This document is also available online at
http://wvde.state.wv.us/legislature/2016greenbook.pdf.

Please feel free to call or write if you need additional information regarding bills
enacted during the 2016 regular session of the West Virginia Legislature.

Michael J. Martirano, Ed.D.
State Superintendent of Schools
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Senate Bill 13

Effective Date:

Code Reference:

WYVDE Contact:

June 10, 2016

Amends 8§17C-12-7

Bill Summary:

Increasing penalties for overtaking and passing stopped school
buses

Sarah Stewart, Director of Policy & Government Relations
sarah.a.stewart@k12.wv.us; 304.558.3762

The bill modifies the criminal penalties assessed for illegally overtaking and passing a school bus as

follows:

Offense

Former penalty

Penalty upon bill passage

First offense
(Misdemeanor offense)

Fine of $150-$500 or confined in
jail up to 6 months, or both fined
and confined.

Fine of $250-$500 or confined in
jail up to 6 months, or both fined
and confined.

Second offense
(Misdemeanor offense)

Fine of $500 or confined in jail up
to 6 months, or both fined and
confined.

Fine of $500-$1,000 or confined in
jail up to 6 months, or both fined
and confined.

Third offense
(Misdemeanor offense)

Fine of $500 and confined in jalil at
least 24 hours but not more than 6
months.

Fine of $1,000 and confined in jail
at least 48 hours but not more
than 6 months.

Overtaking/passing a school
bus that results in death
(Felony offense)

Fine of $500-$2,000 and confined
in jail at least one year but not
more than 3 years.

Fine of $1,000-$3,000 and
confined in jail at least one year
but not more than 10 years.

The bill also adds a section of code that allows a penalty to be assessed when the identity of the vehicle
illegally passing a school bus can be identified, but the identity of the operator of the vehicle cannot be
identified. In such situations, when the license plate of the vehicle is known, it may be inferred that the
operator was an owner or lessee of the vehicle for purposes of a probable cause determination. If this is
the sole evidence against the owner, then the owner will only be subject to the fine and not subject to

confinement.
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ARTICLE 12. SPECIAL STOPS REQUIRED.

§17C-12-7. Overtaking and passing school bus; penalties; signs and warning lights upon buses;
requirements for sale of buses; mounting of cameras; educational information campaign; limitation
on idling.

(a) The driver of a vehicle, upon meeting or overtaking from either direction any school bus which
has stopped for the purpose of receiving or discharging any school children, shall stop the vehicle before
reaching the school bus when there is in operation on the school bus flashing warning signal lights, as
referred to in section eight of this article, and the driver may not proceed until the school bus resumes
motion, or is signaled by the school bus driver to proceed or the visual signals are no longer actuated. This
section applies wherever the school bus is receiving or discharging children including, but not limited to,
any street, highway, parking lot, private road or driveway: Provided, That the driver of a vehicle upon a
controlled access highway need not stop upon meeting or passing a school bus which is on a different
roadway or adjacent to the highway and where pedestrians are not permitted to cross the roadway.

(b) Any driver acting in violation of subsection (a) of this section is guilty of a misdemeanor and,
upon conviction for a first offense, shall be fined not less than $150 $250 or more than $500, or confined in
jail not more than six months, or both fined and confined. Upon conviction of a second violation of
subsection (a), the driver shall be fined not less than $500 nor more than $1,000, or confined in jail not
more than six months, or both fined and confined. Upon conviction of a third or subsequent violation of
subsection (a), the driver shall be fined $500 $1,000, and confined not less than twenty-four forty-eight
hours in jail but not more than six months.

(c) A

V—e—hA—%l—e—S—S—h—a—H—H—p—e—H—&e—HAH—%H—G—H—S—H—S—p—e—nVWherE theeactuhlr iver's

identity of the operator of a motor vehicle operated in violation of subsection (a) of this section is unknown
but the license plate number of the motor vehicle is known, it may be inferred that the operator was an
owner or lessee of the motor vehicle for purposes of the probable cause determination. Where there is
more than one registered owner or lessee, the inference created by this subsection shall apply to the first
listed owner or lessee as found on the motor vehicle registration: Provided, That a person charged with a
violation of subsection (a) of section under the provisions of this subsection where the sole evidence
against the owner or lessee is the presence of the vehicle at the scene at the time of the offense shall only
be subject to the applicable fine set forth in subsection (b) of this section upon conviction: Provided,
however, That, the offenses set forth in subsection (f) and (q) of this section are separate and distinct from
that set forth in subsection (a) of this section.

(d) Service of process of a complaint issued pursuant to subsection (c) of this section shall be
effected consistent with West Virginia Rule of Criminal Procedure 4.

{e} (e) In addition to the penalties prescribed in subsections (b) of this section, the Commissioner

of Motor Vehicles shall, upon convicti omycteduspend

(1) Of a first offense under subsection (b) of this section, for a period of thirty days;
(2) Of a second offense under subsection (b) of this section, for a period of ninety days; or

(3) Of a third or subsequent offense under subsection (b) of this section, for a period of one
hundred eighty days.

&) (f) Any driver of a vehicle who willfully violates the provisions of subsection (a) of this section
and the violation causes serious bodily injury to any person other than the driver, is guilty of a felony and,
upon conviction, shall be confined in a state correctional facility not less than one year nor more than three
years and fined not less than $500 nor more than $2,000.



{e) (q) Any driver of a vehicle who willfully violates the provisions of subsection (a) of this section,
and the violation causes death, is guilty of a felony and, upon conviction, shall be confined in a state
correctional facility not less than one year nor more than ten years and fined not less than $1,000 nor more
than $3,000.

{6 (h) Every bus used for the transportation of school children shall bear upon the front and rear of

the bus a plainly visible sign containing the words

When a contract school bus is being operated upon a highway for purposes other than the actual

transportation of children either to or from school
shall be covered or conceal ed. oWwneybyacoumypbodrd bus

bus
of education, agency or individual shall have all flashing warning lights disconnected and all lettering
removed or permanently obscured, except when sold or transferred for the transportation of school
children.

{g) (i) Every county board of education is hereby authorized to mount a camera on any school bus
for the purpose of enforcing this section or for any other lawful purpose.

{h) () To the extent that state, federal or other funds are available, the State Police shall conduct
an information campaign to educate drivers concerning the provisions of this section and the importance of
school bus safety.

&) (k) The State Board of Education shall promulgate a rule in accordance with the provisions of
article three-b, chapter twenty-nine-a of this code governing the idling of school buses.

Bill Sponsors: Senators Carmichael, Boso, Gaunch, Leonhardt, Trump, Walters, Blair, Takubo, Miller
and Unger
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Senate Bill 146 Establishing instruction standards for early childhood education

Effective Date: July 1, 2016
Code Reference: Amends §18-5-44
WVDE Contact: Monica DellaMea, Executive Director, Office of Early Learning

mdellamea@k12.wv.us; 304.558.9994

Bill Summary:

The bill modifies the number of minutes required to be offered in early childhood education programs.
Upon the effective date of the bill, an early childhood education program must provide no less than 1,500
minutes of instruction per week in a full day program with at least 48,000 minutes of instruction annually.

The bill also removes the condition for withdrawing a child from an early childhood education program that
the child be removed only “for good chatthe motificatioa aof d
withdrawal be in writing. Finally, the bill removes certain reporting requirements to be consistent with
Senate Bill 369, which contained the same code section.

n
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ARTICLE 5. COUNTY BOARD OF EDUCATION.
818-5-44. Early childhood education programs.
(a) For the purposes of this section,an“ ear | y c¢chi | d progmo” erdageghmmsan

program created under this section for children who have attained the age of four prior to September 1 of
the school year in which the pupil-enters children enter the program ereated-in-this-section.

(b) Findings. —

(1) Among other positive outcomes, early childhood education programs have been determined to:
(A) Improve overall readiness when children enter school;

(B) Decrease behavioral problems;

(C) Improve student attendance;

(D) Increase scores on achievement tests;

(E) Decrease the percentage of students repeating a grade; and

(F) Decrease the number of students placed in special education programs;

(2) Quality early childhood education programs improve school performance and low-quality early
childhood education programs may have negative effects, especially for at-risk children;

(3) West Virginia has the lowest percentage of its adult population twenty-five years of age or older
with a bachelor’'s degree and the education | evel of par
perform in school;

(4) During the 2006-2007 school year, West Virginia ranked thirty-ninth among the fifty states in the
percentage of school children eligible for free and reduced lunches and this percentage is a strong
indicator of how the children will perform in school;

(5) For the school year 2008-2009, 13,135 students were enrolled in prekindergarten, a number
equal to approximately sixty-three percent of the number of students enrolled in kindergarten;

(6) Excluding projected increases due to increases in enroliment in the early childhood education
program, projections indicate that total student enroliment in West Virginia will decline by one percent, or by
approximately 2,704 students, by the school year 2012-2013;

(7) In part, because of the dynamics of the state aid formula, county boards will continue to enroll
four-year-old students to offset the declining enrollments;

(8) West Virginia has a comprehensive kindergarten program for five-year-olds, but the program
was established in a manner that resulted in unequal implementation among the counties, which helped
create deficit financial situations for several county boards;

(9) Expansion of current efforts to implement a comprehensive early childhood education program
should avoid the problems encountered in kindergarten implementation;

(10) Because of the dynamics of the state aid formula, counties experiencing growth are at a
disadvantage in implementing comprehensive early childhood education programs; and



(11) West Virginia citizens will benefit from the establishment of quality comprehensive early
childhood education programs.

(c) Beginning no later than the school year 2012-2013; and continuing thereafter, county boards
shall provide early childhood education programs for all children who have attained the age of four prior to
September 1 of the school year in which the pupil-enters children enter the early childhood education
program. Beginning no later than the school year 2016 2017, and contmumg thereafter these early
childhood education programs th

meetmgutheagereqwrement—seﬁeﬁh#%ubseenen shall prowde at Ieast forty-erqht thousand mrnutes

annually and no less than fifteen hundred minutes of instruction per week.

(d) The program shall meet the following criteria:

(1) It shall be voluntary, except that, upon enroliment, the provisions of section one-a, article eight
of this chapter apply to an enrolled student, subject to subdivision {3} (4) of this subsection;

state It shall prowde no Iess than flfteen hundred minutes of instruction per week in a full day program

with at least forty-eight thousand minutes of instruction annually; and

(4) 1t shall permit a parent of an enrolled child to withdraw the child from that program by notifying
the district in writing. A child withdrawn under this section is not subject to the attendance provisions of this
chapter until that child again enrolls in a public school in this state.

(e) Enrollment of students in Head Start, or in any other program approved by the state
superintendent as provided in this subsection{k)}-ef-this section, may be counted toward satisfying the
requirement of subsection (c) of this section.

(f) For the purposes of implementation financing, all counties are encouraged to make use of funds
from existing sources, including:

(1) Federal funds provided under the Elementary and Secondary Education Act pursuant to 20 U.
S. C. 86301, et seq.;

(2) Federal funds provided for Head Start pursuant to 42 U. S. C. 89831, et seq.;
(3) Federal funds for temporary assistance to needy families pursuantto 42 U. S. C. 8601, etseq.;
(4) Funds provided by the School Building Authority pursuant to article nine-d of this chapter;

(5) In the case of counties with declining enrollments, funds from the state aid formula above the
amount indicated for the number of students actually enrolled in any school year; and

(6) Any other public or private funds.



(g) Each county board shall develop a plan for implementing the program required by this section.
The plan shall include the following elements:

(1) An analysis of the demographics of the county related to early childhood education program
implementation;

(2) An analysis of facility and personnel needs;

(3) Financial requirements for implementation and potential sources of funding to assist
implementation;

(4) Details of how the county board will cooperate and collaborate with other early childhood
education programs including, but not limited to, Head Start, to maximize federal and other sources of
revenue;

(5) Specific time lines for implementation; and
(6) Any other items the state board may require by policy.

(h) A county board shall submit its plan to the Secretary of the Department of Health and Human
Resources. The secretary shall approve the plan if the following conditions are met:

(1) The county board has maximized the use of federal and other available funds for early
childhood programs; and

(2) The county board has provided for the maximum implementation of Head Start programs and
other public and private programs approved by the state superintendent pursuant to the terms of

subsection{k)-of this section; and or
(3) ¥# The secretary of-the-Department-of Health-and-Human-Reseurees finds that, if the county

board has not met one or more of the requirements of this subsection, butthat the county board has acted
in good faith and the failure to comply was not the primary fault of the county board-then-the secretary-shall
approve-theplan. Any denial by the secretary may be appealed to the circuit court of the county in which
the county board is located.

(i) The county board shall submit its plan for approval to the state board. The state board shall
approve the plan if the county board has complied substantially with the requirements of subsection (g) of
this section and has obtained the approval required in subsection (h) of this section.

(i) Every county board shall submit its plan for reapproval by the Secretary of the Department of
Health and Human Resources and by the state board at least every two years after the initial approval of
the plan and until fullimplementation of the early childhood education program in the county. As part of the
submission, the county board shall provide a detailed statement of the progress made in implementing its
plan. The standards and procedures provided for the original approval of the plan apply to any reapproval.

(k) A county board may not increase the total number of students enrolled in the county in an early
childhood program until its program is approved by the Secretary of the Department of Health and Human
Resources and the state board.

(I) The state board annually may grant a county board a waiver for total or partial implementation if
the state board finds that all of the following conditions exist:

(1) The county board is unable to comply either because:

(A) It does not have sufficient facilities available; or



(B) It does not and has not had available funds sufficient to implement the program;

(2) The county has not experienced a decline in enroliment at least equal to the total number of
students to be enrolled; and

(3) Other agencies of government have not made sufficient funds or facilities available to assist in
implementation.

Any county board seeking a waiver shall apply with the supporting data to meet the criteria for
which they are eligible on or before March 25 for the following school year. The state superintendent shall
grant or deny the requested waiver on or before April 15 of that same year.

(m) The provisions of subsections (b), (c) and (d), section eighteen of this article relating to
kindergarten apply to early childhood education programs in the same manner in which they apply to
kindergarten programs.

(n) ANnn v I
Aeeeun{am%fenﬂqepreg;es&ehmplemenmneneﬁhs—seetm Qe) Except as requwed by federal Iaw or
regulation, no county board may enroll students who will be less than four years of age prior to September
1 for the year they enter school.

) (0) Neither the state board nor the state department may provide any funds to any county board
for the purpose of implementing this section unless the county board has a plan approved pursuant to
subsections (h), (i) and (j) of this section.

&) (p) The state board shall promulgate a rule in accordance with the provisions of article three-b,
chapter twenty-nine-a of this code for the purposes of implementing the provisions of this section. The
state board shall consult with the Secretary of the Department of Health and Human Resources in the
preparation of the rule. The rule shall contain the following:

(1) Standards for curriculum;

(2) Standards for preparing students;

(3) Attendance requirements;

(4) Standards for personnel; and

(5) Any other terms necessary to implement the provisions of this section.

) (q) The rule shall include the following elements relating to curriculum standards:

(1) A requirement that the curriculum be designed to address the developmental needs of four-
year-old children consistent with prevailing research on how children learn;

(2) A requirement that the curriculum be designed to achieve long-range goals for the social,
emotional, physical and academic development of young children;

(3) A method for including a broad range of content that is relevant, engaging and meaningful to
young children;

(4) Arequirement that the curriculum incorporate a wide variety of learning experiences, materials
and equipment, and instructional strategies to respond to differences in prior experience, maturation rates
and learning styles that young children bring to the classroom;



(5) A requirement that the curriculum be designed to build on what children already know in order to
consolidate their learning and foster their acquisition of new concepts and skills;

(6) A requirement that the curriculum meet the recognized standards of the relevant subject matter
disciplines;

(7) A requirement that the curriculum engage children actively in the learning process and provide
them with opportunities to make meaningful choices;

(8) Arequirement that the curriculum emphasize the development of thinking, reasoning, decision-
making and problem-solving skills;

(9) A set of clear guidelines for communicating with parents and involving them in decisions about
the instructional needs of their children; and

(10) A systematic plan for evaluating program success in meeting the needs of young children and
for helping them to be ready to succeed in school.

addresses—a%&mwmum—theieﬂevwng%sue& After the school year 2012 2013, 0nor before July 1 of

each year, each county board shall report the following information to the Secretary of the Department of
Health and Human Resources and the state superintendent:

persuaht—te—thrs—seetto& Documentatron mdrcatrnq the extent to whrch countv boards are maxrmlzrnq
resources by using the existing capacity of community-based programs, including, but not limited to, Head
Start and child care; and

2 : y
those county boards that are mcludlnq eIrqrbIe chlldren attendlnq approved contracted communltv based
programs in their net enroliment for the purposes of calculating state aid pursuant to article nine-a of this
chapter, documentation that the county board is equitably distributing funding for all children regardless of

setting.




Bill Sponsors: Senators Plymale and Unger
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Senate Bill 267 Modifying removal procedure for certain county, school district and
municipal officers

Effective Date: June 10, 2016
Code Reference: Amends §6-6-1 and 86-6-7
WVDE Contact: Heather Hutchens, General Counsel

hhutchens@k12.wv.us; 304.558.3667

Bill Summary:
The bill provides new definitions for the terms “offici
and adds a definition for the term “qualified petitione

Charges against a county board of education member may be proffered in the following ways:

1 By a duly enacted resolution of the county commission which sets forth the name and
office of the challenged officer, the alleged wrongful acts, the dates the alleged acts
occurred and the grounds for removal;

By the prosecuting attorney of the county; or

By petition of a number of qualified petitioners as follows:

o In a county with a population in excess of fifty thousand; the lesser of two
thousand or ten percent of the number of registered voters who participated in the
particular election in which the challenged officer was chosen which next
preceded the filing of the petition;

o In a county with a population in excess of ten thousand but not in excess of fifty
thousand, the lesser of five hundred or ten percent of the number of registered
voters who participated in the particular election in which the challenged officer
was chosen which next preceded the filing of the petition; and

o In a county with a population not in excess of ten thousand, the lesser of one
hundred or ten percent of the number of registered voters who participated in the
particular election in which the challenged officer was chosen which next
preceded the filing of the petition.

0 The petition shall set forth the name and office of the challenged officer, the
alleged wrongful acts and the grounds for removal.

=a =4

The statute further sets forth the entities responsible serving the charges/petition upon the circuit court and
the entities charged with the prosecution of a removal action; explains how the summons be shall be
served by the circuit court clerk; sets forth the standard of review and review procedures by the circuit
court; details the appointment of a three-judge review panel by the Supreme Court; details the review
conducted by the three-judge panel; and sets forth appeal rights to the Supreme Court. Finally, the bill
provides that if a judicial proceeding brought pursuant to these statutes is dismissed or resolved in favor of
the challenged officer who is found to be acting in good faith, the political subdivision for which the officer
serves shall be responsible for the court costs and reasonable attorney fees for the officer.
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ARTICLE 6. REMOVAL OF OFFICERS
6-6-1. Definitions.

(@) Theterm*—negtect—of duotfyf,i"c ioar|l tnhies ohteixaltticle, shallinchads us ed
themeans conviction of a felonv dumnqmllfUIhmeteeﬂpbfbhecer’s proe

e#teeete—retneve—seeh—meempetent—eedsquahﬂed—pepsen unIavvfuI behawor by a public offlcer in the

course of his or her performance of the duties of the public office.

(b)) The term “neglect of duty”, as used in this arti
a public officer to perform an essential act or duty of the office required by law.

©The term “incompet enc e "shall may incluslecthe fallowingtabts @ arti cl e
adjudications committed or arising dThewastiggwadieccor chal |l eng

mlsappropnatlon of pubhc funds by any offlcer—habtteaLdmnkemqess—haeitual—addtenerﬁe—the—use_et

shall i

nareeﬂed#ugs—aeleltepye#gtesymmetahtywhen the offlcer knew or should have known that such use of

funds was inappropriate or inconsistent with the lawful duties of the office; conviction of a misdemeanor

involving dishonesty or gross immorality, having been the subject of a determination of incapacity, as

defined and governed by section seven, article thirty, chapter sixteen of this code; or other conduct
affecting the officer’'s ability t oherpfficeincdudimgbutioe essenti
limited to habitual drunkenness or_addiction to the use of narcotic drugs.

(d) The term “qualified petitioner , as used in thi
vote in the election in which the officer was chosen which next preceded the filing of the petition.

86-6-7. Procedure for removal of county, school district and municipal officers having fixed terms;
appeal; grounds; cost.

(a) Any person holding any county, school district or municipal office, including the office of a
member of a board of education and the office of magistrate, the term or tenure of which office is fixed by
law, whether the office be elective or appointive, except judges of the circuit courts, may be removed from
such office in the manner provided in this section for official misconduct, malfeasance—on—-office;

incompetence; neglect of duty ergress-immerality, incompetence or for any of the causes or on any of the
grounds provided by any other statute.

(b) Charges may be preferred proffered:

D In the case of any county offlcer member of a dtstnet board of education or maglstrate Iethhe

(A) By a duly enacted resolution of the county commission which sets forth therein the name and
office_of the challenged officer, the alleged wrongful acts, the dates the alleged acts occurred and the
grounds for removal as provided in this article;

(B) By the prosecuting attorney of the county; or

(C) By petition of a number of qualified petitioners, which number shall be:
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(i) In a county with a population in excess of fifty thousand; the lesser of two thousand or ten
percent of the number of registered voters who participated in the particular election in which the
challenged officer was chosen which next preceded the filing of the petition;

(i) In a county with a population in excess of ten thousand but not in excess of fifty thousand, the
lesser of five hundred or ten percent of the number of reqgistered voters who participated in the particular
election in which the challenged officer was chosen which next preceded the filing of the petition; and

(i) In a county with a population not in excess of ten thousand, the lesser of one hundred or ten
percent of the number of registered voters who participated in the particular election in which the
challenged officer was chosen which next preceded the filing of the petition.

Such petition shall set forth therein the name and office of the challenged officer, the alleged
wrongful acts and the grounds for removal.

(2) In the case of any municipal officers:

(A) By a duly enacted resolution of the governing body of the municipality which sets forth therein
the name and office of the challenged officer, the alleged wrongful acts, the dates the alleged acts occurred
and the grounds for removal as provided in this article;

(B) By the prosecutlng attorney of the county Whereln such munrcrpallty, or the greater portlon
thereof |s located;any -

(C) By petition of a number of qualified petitioners, which number shall be:

(i) In a Class | city, the lesser of two thousand or ten percent of the number of registered voters who
participated in the particular election in which the challenged officer was chosen which next preceded the
filing of the petition;

(i) In a Class |l city, the lesser of five hundred or ten percent of the number of registered voters
who participated in the particular election in which the challenged officer was chosen which next preceded
the filing of the petition;

(iii) In a Class lll city, the lesser of one hundred or ten percent of the number of reqgistered voters
who participated in the particular election in which the challenged officer was chosen which next preceded
the filing of the petition; and

(iv) In a Class IV town or village, the lesser of fifty or ten percent of the number of reqgistered voters
who participated in the particular election in which the challenged officer was chosen which next preceded
the filing of the petition.

Such petition shall set forth therein the name and office of the challenged officer, the alleged
wrongful acts and the grounds for removal.

(3) By the chief inspector and supervisor of public offices of the state where the person sought to
be removed is entrusted by law with the collection, custody and expenditure of public moneys because of
any intentional or unlawful misapplication, misappropriation or embezzlement of such moneys.




When removal is proffered by a duly enacted resolution of a county commission or municipal
governing body, a certified copy of the resolution shall be served by the clerk of the commission or
municipal governing body upon the circuit court in whose jurisdiction the officer serves within five business
days of adoption of the resolution. The proffering county commission or municipal governing body shall be
responsible for the prosecution of the removal resolution.

manner-provided-by-law-for-such-office- When removal is proffered by the prosecuting attorney, the
charges shall be reduced to writing and the charges shall be served upon the circuit court in whose
jurisdiction the officer serves, and the prosecuting attorney shall be responsible for the prosecution of the
removal action.

. When removal is proffered by petition, the charges shall be reduced to writing
and each page on which signatures are affixed shall include the name and office of the challenged officer,
the charges or grounds for removal, which may be achieved by attachment to each signature page, and an
informed acknowledgement of an agreement with the charges. At least one of the persons bringing the
petition shall serve the original petition upon the circuit court in whose jurisdiction the officer serves, and
shall be responsible for the prosecution of the removal action.
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() Any resolution or petition submitted pursuant to this section shall be received and entered of
record by the court, or the judge thereof in vacation, and a summons shall thereupon be issued by the clerk
of such court, together with a copy of the resolution or petition, requiring the officer or person named
therein, or legal counsel therefor, to appear before the court for a preliminary hearing, at the courthouse of
the county where such officer resides, for the purpose of a judicial determination as to the validity of the
resolution or petition, the clerk having ascertained whether such signatures are the signatures of eligible
residents, and to hear any related objections or motions that may be presented. The summons shall be
served in the manner by which a summons commencing a civil suit may be served within five business
days of the receipt of the resolution or petition by the court.

(g) The court, or judge thereof in vacation, or in the case of any multi-judge circuit, the chief judge
thereof, shall have authority to evaluate any resolution or petition for any procedural defect, and to consider
all the allegations made in the resolution or petition in light of the applicable case law and the required strict
construction of the grounds asserted, and conclude whether or not the allegations asserted would be
sufficient, if proven by clear and convincing evidence, to warrant the removal of the officer from office. In
the case of a petition, the court may require that the clerk responsible for the maintenance of voting records
for the governing body for whom the officer serves provide an affidavit verifying the number of qualified
petitioner signatures and the applicable total number of registered voters.

| f the court finds, after consideration of
provided for herein, that the resolution or petition is defective or the allegations stated therein do not meet
the standards for removal set forth herein, the resolution or petition shall be dismissed by the court. If the
court finds that the resolution or petition is sufficient under the standards for removal set forth herein to
proceed to a hearing before a three-judge court, the court shall forward a copy of the resolution or petition
to the Supreme Court of Appeals.

Upon receipt of said resolution or petition, the chief justice of the Supreme Court of Appeals shall,
not fewer than twenty days from the date of the receipt of the resolution or petition, designate and appoint
three circuit judges within the state, not more than one of whom shall be from the same circuit in which the
resolution or petition was filed and, in the order of such appointment, shall require that the three-judge court
designate the date, time and place for the hearing of the resolution or petition forthwith.

Such three-judge court shall, without a jury, hear the charges, any motions filed by either party and
all evidence offered in support thereof or in opposition thereto, and upon satisfactory proof of the charges
by clear and convincing evidence, shall remove any such officer from office and place the records, papers
and property of his office in the possession of some other officer or person for safekeeping or in the
possession of the person appointed as hereinafter provided to fill the office temporarily. Any final order
either removing or refusing to remove any such person from office shall contain such findings of fact and
conclusions of law as the three-judge court shall deem sufficient to support its decision of all issues
presented to it in the matter.

(h) An appeal from an order of such three-judge court removing or refusing to remove any person
from office pursuant to this section may be taken to the Supreme Court of Appeals within thirty days from
the date of entry of the order from which the appeal is taken. The Supreme Court of Appeals shall consider
and decide the appeal upon the original papers and documents, without requiring the same to be printed
and shall enforce its findings by proper writ. From the date of any order of the three-judge court removing
an officer under this section until the expiration of thirty days thereafter, and, if an appeal be taken, until the
date of suspension of such order, if suspended by the three-judge court and if not suspended, until the final
adjudication of the matter by the Supreme Court of Appeals, the officer, commission or body having power
to fill a vacancy in such office may fill the same by a temporary appointment until a final decision of the
matter, and when a final decision is made by the Supreme Court of Appeals shall fill the vacancy in the
manner provided by law for such office.

(i) In any case wherein the charges are proffered by the chief inspector and supervisor of public
offices against the county commission or any member thereof or any county, school district or municipal
officer, the proceedings under this section shall be conducted and prosecuted in the same manner set forth
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herein for removal by resolution or petition by the prosecuting attorney of the county in which the officer
proceeded against resides, and on any appeal from the order of the three-judge court in any such case, the
Attorney General of the state shall represent the people. When any municipal officer is proceeded against
the solicitor or municipal attorney for such municipality may assist in the prosecution of the charges.

(D) _If a judicial proceeding under this section is dismissed or otherwise resolved in favor of the
challenged officer who has been found to be acting in good faith, the political subdivision for which the
officer serves shall be responsible for the court costs and reasonable attorney fees for the officer.

Bill Sponsor: Senator Blair
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Senate Bill 369 Reducing legislative education reporting requirements
Effective Date: May 22, 2016

Code Reference: Bill repeals §18-2-5g, 18-2E-3¢g, 18B-5-8; Bill amends 18-2E-5, 18-2I-5, 18-3-
12, 18-5-44, 18-20-5, 18-20-8, 18A-2-3, 18A-4-7a, 18A-5-1a, 18B-1-10, 18B-
1B-4, 18B-1D-8, 18B-2B-6, 18B-2C-3, 18B-3D-2, 18B-10-1, 18B-13-5, 18B-
18-6, 18C-3-4, 18C-5-7, 18C-7-5; Bill adds 18B-1D-8a

WYVDE Contact: Sarah Stewart, Director of Policy & Government Relations
sarah.a.stewart@k12.wv.us; 304.558.3762

Bill Summary:

This bill reduces and modifies the current legislative education reporting requirements as set forth below:

Public Education

The bill repeals the following code sections:

§18-2E-3g — This obsolete code section legislated a special five-year professional development school
project which began in 2005 and ended in 2010.

818-2-5g — This code section required the Boardof Educati on (“BOE”) to identify
how to reduce or consolidate principal and teacher reports. No recommendations have been given.

The bill removes the following reporting requirements:

§18-2E-5(k)(6) — This section required the BOE to annually report on any appeals of the Office of
Education Per f orsiteaaviewdindbhgsd i t s’ on

818-2I-5 — This section required the BOE to report on the effectiveness of the staff development resulting
from expenditures in the Strategic Staff Development Fund.

§18-3-12 — This section required the state superintendent, the applicable county superintendent and lead
community-based organizations to make status reports on the special community development school pilot
program.

§18-5-44 — This obsolete section mandated reporting on the implementation of the early childhood
education program. The implementation deadline has now passed.

818-20-5 — This section required the state superintendent to report findings of review of rules, policies and
standards of the state and federal law for serving the needs of exceptional children along with an
accounting of the services provided and the costs thereof.

§18-20-8 — This section required the interagency plan for exceptional children advisory council to report
annually on the status and to recommend policies, procedures and legislation for effectively providing early
intervention services.

818-2-3 — This section required the BOE to annually report on the status of employing prospective
employable professional personnel.

818A-4-7a — This section required the BOE to report on modifications to county board polices relating to
which positions are considered lateral in any year in which modifications are made. No modifications have
been made.

17


mailto:sarah.a.stewart@k12.wv.us

818A-5-1a — This section required the BOE to report on the number of students determined to be
dangerous students.

Higher Education

The bill repeals the following code sections:

818B-5-8 — This report on purchases from local and out-of-state businesses to the Senate and House
Finance Committees was effectively removed by §18B-1D-8(j)(6). This would remove the report from
Code. A report may be obtained from Auditor’s Office.

The bill removes the following reporting requirements:

818B-1-10(e) — This obsolete report required once Potomac State College to report on its cooperative
relationship with Eastern West Virginia Community and Technical College. Potomac is now part of WVU.

8§18B-1B-4(a)(10)—-Thi s annual Hi gher Education PolcérepprtiCommi ssi o
contained within the Higher Education Report Card report (mandated by §18B-1D-8).

818B-2B-6(c)(10) - Thi s annual Community and Technical Coll ege (
performance report is contained within the Higher Education Report Card (mandated by §18B-1D-8) and
the capital investments and requested statutory changes are contained in the annual budget request.

§18B-2C-3(e) — This annual CTC performance report is contained within the Higher Education Report
Card report.

§18B-3D-2(e) — This annual report on the Workforce Development Initiative Program is contained within
the Higher Education Report Card report.

818B-10-1(i)(3)(E) — This annual report on auxiliary fees collected to replace state funds is unnecessary as
auxiliary funds are never used in this context.

§18B-13-5(c) — This annual report on technical assistance provided to qualified businesses within
approved research parks, research zones or technology centers (higher education and industry
collaboration) is unnecessary as there has never been anything to report.

§18B-18-6(e) — This annual report on the Eminent Scholars Endowment Trust Fund (for attracting and
retaining outstanding faculty) is unnecessary as the fund was never set up.

818C-5-7(g) — This annual report of the Higher Education Adult Part-time Student Grant Program
(“HEAPS”) is contained in the Comprehensive Financi al /

§18C-3-4 — This annual report on the Nursing Scholarship Program by the Higher Education Policy
Commi s s i on iscontdike®i@the Comprehensive Financial Aid Report.

818C-7-5(b)(5)(B) — This subsection required that the HEPC make annual recommendations to LOCEA on
how to encourage PROMISE recipients to live and work in West Virginia after graduation. These
recommendations are included within the Comprehensive Financial Aid Report.

§18B-1D-8(j) — Subsection (j) is deleted. This subsection listed ten reports that were not required, unless
specifically requested by the Legislature. Additionally, the following are reporting references that are
affected by the deletion of this subsection:

85A-3-48(a) — This vehicle fleet report is no longer required (or referenced in Code) as vehicle
fleets are now administered by the Department of Administration and no reference to any
education agency.
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§18B-2B-6(b)(11)(A) — This CTC performance reporting requirement was moved to §18B-2B-
6(c)(10) (included above).

§18B-5-7(b) — This biannual surplus equipment report to the Legislative Auditor remains in Code.
The 2015 amendment allows institutions to have more freedom to deal with surplus.

818C-3-1(e) — This subsection regarding the report on the Health Education Loan Program is
accurate, as written, and need not be excluded from Code.

The bill modifies the following reporting requirements:

§18B-1D-8a — This new section includes reports to be consolidated and deadlines to be altered, as
needed, for more efficient reporting.

Subsection (a) sets forth reports that may be combined with other similar reports in lieu of their
previous statutory mandate. The following reports may be submitted as one comprehensive
report:

(1) All personnel, classification, compensation and human resources reports set forth in
§818B-1B-4 (HEPC duties), §18B-2B-6 (CTC duties), and 18B-9A-1 et seq. (Classification
and Compensation System).

(2) All capital appropriation requests, priorities and campus and state capital development
plans set forth in §818B-1B-4 (HEPC duties), §18B-2B-6 (CTC duties), and 18B-19-1 et
seq. (Capital Projects and Facilities Needs).

(3) All academic related matters and reports including accreditation (8§18B-4-7), institutional
Board of Governors training (§18B-1D-9), and institutional compliance with tuition and fee
increases (818B-10-1).

(4) Allfinancial aid reports including PROMISE, HEAPS, the Nursing Scholarship Program,
the higher education grant program, the Underwood-Smith Teacher Scholarship Program
and others set out in Chapter 18C of the WV Code.

Subsection (b) states that reporting deadlines may be altered, as needed, provided that the report
is always given within the calendar year.
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CHAPTER 18. EDUCATION

ARTICLE 2E. HIGH QUALITY EDUCATIONAL PROGRAMS.




§18-2E-5. Process for improving education; education standards; statewide assessment program;
accountability measures; Office of Education Performance Audits; school accreditation and school
system approval; intervention to correct low performance.

(a) Legislative findings, purpose and intent. — The Legislature makes the following findings with
respect to the process for improving education and its purpose and intent in the enactment of this section:

(1) The process for improving education includes four primary elements, these being:

(A) Standards which set forth the knowledge and skills that students should know and be able to
perform as the result of a thorough and efficient education that prepares them for the twenty-first century,
including measurable criteria to evaluate student performance and progress;
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(B) Assessments of student performance and progress toward meeting the standards;

(C) A system of accountability for continuous improvement defined by high-quality standards for
schools and school systems articulated by a rule promulgated by the state board and outlined in subsection
(c) of this section that will build capacity in schools and districts to meet rigorous outcomes that assure
student performance and progress toward obtaining the knowledge and skills intrinsic to a high-quality
education rather than monitoring for compliance with specific laws and regulations; and

(D) A method for building the capacity and improving the efficiency of schools and school systems
to improve student performance and progress;

(2) As the constitutional body charged with the general supervision of schools as provided by
general law, the state board has the authority and the responsibility to establish the standards, assess the
performance and progress of students against the standards, hold schools and school systems
accountable and assist schools and school systems to build capacity and improve efficiency so that the
standards are met, including, when necessary, seeking additional resources in consultation with the
Legislature and the Governor;

(3) As the constitutional body charged with providing for a thorough and efficient system of schools,
the Legislature has the authority and the responsibility to establish and be engaged constructively in the
determination of the knowledge and skills that students should know and be able to do as the result of a
thorough and efficient education. This determination is made by using the process for improving education
to determine when school improvement is needed; by evaluating the results and the efficiency of the
system of schools, by ensuring accountability and by providing for the necessary capacity and its efficient
use;

(4) In consideration of these findings, the purpose of this section is to establish a process for
improving education that includes the four primary elements as set forth in subdivision (1) of this
subsection to provide assurances that the high-quality standards are, at a minimum, being met and that a
thorough and efficient system of schools is being provided for all West Virginia public school students on
an equal education opportunity basis; and

(5) The intent of the Legislature in enacting this section and section five-c of this article is to
establish a process through which the Legislature, the Governor and the state board can work in the spirit
of cooperation and collaboration intended in the process for improving education, to consult and examine
the performance and progress of students, schools and school systems and, when necessary, to consider
alternative measures to ensure that all students continue to receive the thorough and efficient education to
which they are entitled. However, nothing in this section requires any specific level of funding by the
Legislature.

(b) Electronic county and school strategic improvement plans. — The state board shall promulgate
a rule consistent with the provisions of this section and in accordance with article three-b, chapter twenty-
nine-a of this code establishing an electronic county strategic improvement plan for each county board and
an electronic school strategic improvement plan for each public school in this state. Each respective plan
shall be for a period of no more than five years and shall include the mission and goals of the school or
school system to improve student, school or school system performance and progress, as applicable. The
strategic plan shall be revised annually in each area in which the school or system is below the standard on
the annual performance measures. The plan shall be revised when required pursuant to this section to
include each annual performance measure upon which the school or school system fails to meet the
standard for performance and progress, the action to be taken to meet each measure, a separate time line
and a date certain for meeting each measure, a cost estimate and, when applicable, the assistance to be
provided by the department and other education agencies to improve student, school or school system
performance and progress to meet the annual performance measure.
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The department shall make available to all public schools through its website or the West Virginia
Education Information System an electronic school strategic improvement plan boilerplate designed for use
by all schools to develop an electronic school strategic improvement plan which incorporates all required
aspects and satisfies all improvement plan requirements of the No Child Left Behind Act.

(c) High-quality education standards and efficiency standards. — In accordance with the provisions
of article three-b, chapter twenty-nine-a of this code, the state board shall adopt and periodically review and
update high-quality education standards for student, school and school system performance and processes
in the following areas:

() Curriculum;

(2) Workplace readiness skills;

(3) Finance;

(4) Transportation;

(5) Special education;

(6) Facilities;

(7) Administrative practices;

(8) Training of county board members and administrators;

(9) Personnel qualifications;

(10) Professional development and evaluation;

(11) Student performance, progress and attendance;

(12) Professional personnel, including principals and central office administrators, and service
personnel attendance;

(13) School and school system performance and progress;

(14) A code of conduct for students and employees;

(15) Indicators of efficiency; and

(16) Any other areas determined by the state board.

(d) Comprehensive statewide student assessment program. — The state board shall establish a
comprehensive statewide student assessment program to assess student performance and progress in

grades three through twelve. The assessment program is subject to the following:

(1) The state board shall promulgate a rule in accordance with the provisions of article three-b,
chapter twenty-nine-a of this code establishing the comprehensive statewide student assessment program;

(2) Prior to the 2014-2015 school year, the state board shall align the comprehensive statewide
student assessment for all grade levels in which the test is given with the college-readiness standards
adopted pursuant to section thirty-nine, article two of this chapter or develop other aligned tests to be
required at each grade level so that progress toward college readiness in English/language arts and math
can be measured;
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(3) The state board may require that student proficiencies be measured through the ACT
EXPLORE and the ACT PLAN assessments or other comparable assessments, which are approved by the
state board and provided by future vendors;

(4) The state board may require that student proficiencies be measured through the West Virginia
writing assessment at any grade levels determined by the state board to be appropriate; and

(5) The state board may provide, through the statewide assessment program, other optional testing
or assessment instruments applicable to grade levels kindergarten through grade twelve which may be
used by each school to promote student achievement. The state board annually shall publish and make
available, electronically or otherwise, to school curriculum teams and teacher collaborative processes the
optional testing and assessment instruments.

(e) State annual performance measures for school and school system accreditation. — The state
board shall promulgate a rule in accordance with the provisions of article three-b, chapter twenty-nine-a of
this code that establishes a system to assess and weigh annual performance measures for state
accreditation of schools and school systems. The state board also may establish performance incentives
for schools and school systems as part of the state accreditation system. On or before December 1, 2013,
the state board shall report to the Governor and to the Legislative Oversight Commission on Education
Accountability the proposed rule for establishing the measures and incentives of accreditation and the
estimated cost therefore, if any. Thereafter, the state board shall provide an annual report to the Governor
and to the Legislative Oversight Commission on Education Accountability on the impact and effectiveness
of the accreditation system. The rule for school and school system accreditation proposed by the board
may include, but is not limited to, the following measures:

(1) Student proficiency in English and language arts, math, science and other subjects determined
by the board;

(2) Graduation and attendance rate;

(3) Students taking and passing AP tests;

(4) Students completing a career and technical education class;

(5) Closing achievement gaps within subgroups of a

(6) Students scoring at or above average attainment on SAT or ACT tests.

(f) Indicators of efficiency. — In accordance with the provisions of article three-b, chapter twenty-
nine-a of this code, the state board shall adopt by rule and periodically review and update indicators of
efficiency for use by the appropriate divisions within the department to ensure efficient management and
use of resources in the public schools in the following areas:

(1) Curriculum delivery including, but not limited to, the use of distance learning;

(2) Transportation;

(3) Facilities;

(4) Administrative practices;

(5) Personnel;

(6) Use of regional educational service agency programs and services, including programs and

services that may be established by their assigned regional educational service agency or other regional
services that may be initiated between and among participating county boards; and
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(7) Any other indicators as determined by the state board.

(g) Assessment and accountability of school and school system performance and processes. — In
accordance with the provisions of article three-b, chapter twenty-nine-a of this code, the state board shall
establish by rule a system of education performance audits which measures the quality of education and
the preparation of students based on the annual measures of student, school and school system
performance and progress. The system of education performance audits shall provide information to the
state board, the Legislature and the Governor, upon which they may determine whether a thorough and
efficient system of schools is being provided. The system of education performance audits shall include:

(1) The assessment of student, school and school system performance and progress based on the
annual measures established pursuant to subsection (e) of this section;

(2) The evaluation of records, reports and other information collected by the Office of Education
Performance Audits upon which the quality of education and compliance with statutes, policies and
standards may be determined;

(3) The review of school and school system electronic strategic improvement plans; and

(4) The on-site review of the processes in place in schools and school systems to enable school
and school system performance and progress and compliance with the standards.

(h) Uses of school and school system assessment information. — The state board shall use
information from the system of education performance audits to assist it in ensuring that a thorough and
efficient system of schools is being provided and to improve student, school and school system
performance and progress. Information from the system of education performance audits further shall be
used by the state board for these purposes, including, but not limited to, the following:

(1) Determining school accreditation and school system approval status;

(2) Holding schools and school systems accountable for the efficient use of existing resources to
meet or exceed the standards; and

(3) Targeting additional resources when necessary to improve performance and progress.

The state board shall make accreditation information available to the Legislature, the Governor, the
general public and to any individual who requests the information, subject to the provisions of any act or
rule restricting the release of information.

(i) Early detection and intervention programs. — Based on the assessment of student, school and
school system performance and progress, the state board shall establish early detection and intervention
programs using the available resources of the Department of Education, the regional educational service
agencies, the Center for Professional Development and the Principals Academy, or other resources as
appropriate, to assist underachieving schools and school systems to improve performance before
conditions become so grave as to warrant more substantive state intervention. Assistance shall include, but
is not limited to, providing additional technical assistance and programmatic, professional staff
development, providing monetary, staffing and other resources where appropriate.

(j) Office of Education Performance Audits. —
(1) To assist the state board in the operation of a system of education performance audits, the
state board shall establish an Office of Education Performance Audits consistent with the provisions of this

section. The Office of Education Performance Audits shall be operated under the direction of the state
board independently of the functions and supervision of the State Department of Education and state
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superintendent. The Office of Education Performance Audits shall report directly to and be responsible to
the state board in carrying out its duties under the provisions of this section.

(2) The office shall be headed by a director who shall be appointed by the state board and who
serves at the will and pleasure of the state board. The annual salary of the director shall be set by the state
board and may not exceed eighty percent of the salary of the State Superintendent of Schools.

(3) The state board shall organize and sufficiently staff the office to fulfill the duties assigned to it by
law and by the state board. Employees of the State Department of Education who are transferred to the
Office of Education Performance Audits shall retain their benefits and seniority status with the Department
of Education.

(4) Under the direction of the state board, the Office of Education Performance Audits shall receive
from the West Virginia education Information System staff research and analysis data on the performance
and progress of students, schools and school systems, and shall receive assistance, as determined by the
state board, from staff at the State Department of Education, the regional education service agencies, the
Center for Professional Development, the Principals Academy and the School Building Authority to carry
out the duties assigned to the office.

(5) In addition to other duties which may be assigned to it by the state board or by statute, the
Office of Education Performance Audits also shall:

(A) Assure that all statewide assessments of student performance used as annual performance
measures are secure as required in section one-a of this article;

(B) Administer all accountability measures as assigned by the state board, including, but not limited
to, the following:

(i) Processes for the accreditation of schools and the approval of school systems; and

(il Recommendations to the state board on appropriate action, including, but not limited to,
accreditation and approval action;

(C) Determine, in conjunction with the assessment and accountability processes, what capacity
may be needed by schools and school systems to meet the standards established by the state board and
recommend to the state board plans to establish those needed capacities;

(D) Determine, in conjunction with the assessment and accountability processes, whether
statewide system deficiencies exist in the capacity of schools and school systems to meet the standards
established by the state board, including the identification of trends and the need for continuing
improvements in education, and report those deficiencies and trends to the state board;

(E) Determine, in conjunction with the assessment and accountability processes, staff development
needs of schools and school systems to meet the standards established by the state board and make
recommendations to the state board, the Center for Professional Development, the regional educational
service agencies, the Higher Education Policy Commission and the county boards;

(F) Identify, in conjunction with the assessment and accountability processes, school systems and
best practices that improve student, school and school system performance and communicate those to the
state board for promoting the use of best practices. The state board shall provide information on best
practices to county school systems; and

(G) Develop reporting formats, such as check lists, which shall be used by the appropriate
administrative personnel in schools and school systems to document compliance with applicable laws,
policies and process standards as considered appropriate and approved by the state board, which may
include, but is not limited to, the following:
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(i) The use of a policy for the evaluation of all school personnel that meets the requirements of
sections twelve and twelve-a, article two, chapter eighteen-a of this code;

(i) The participation of students in appropriate physical assessments as determined by the state
board, which assessment may not be used as a part of the assessment and accountability system;

(iii) The appropriate licensure of school personnel; and
(iv) The appropriate provision of multicultural activities.

Information contained in the reporting formats is subject to examination during an on-site review to
determine compliance with laws, policies and standards. Intentional and grossly negligent reporting of false
information are grounds for dismissal of any employee.

(k) On-site reviews. —

(1) The system of education performance audits shall include on-site reviews of schools and
school systems which shall be conducted only at the specific direction of the state board upon its
determination that circumstances exist that warrant an on-site review. Any discussion by the state board of
schools to be subject to an on-site review or dates for which on-site reviews will be conducted may be held
in executive session and is not subject to the provisions of article nine-a, chapter six of this code relating to
open governmental proceedings. An on-site review shall be conducted by the Office of Education
Performance Audits of a school or school system for the purpose of making recommendations to the
school and school system, as appropriate, and to the state board on such measures as it considers
necessary. The investigation may include, but is not limited to, the following:

(A) Verifying data reported by the school or county board,;

(B) Examining compliance with the laws and policies affecting student, school and school system
performance and progress;

(C) Evaluating the effectiveness and implementation status of school and school system electronic
strategic improvement plans;

(D) Investigating official complaints submitted to the state board that allege serious impairments in
the quality of education in schools or school systems;

(E) Investigating official complaints submitted to the state board that allege that a school or county
board is in violation of policies or laws under which schools and county boards operate; and

(F) Determining and reporting whether required reviews and inspections have been conducted by
the appropriate agencies, including, but not limited to, the State Fire Marshal, the Health Department, the
School Building Authority and the responsible divisions within the department of education, and whether
noted deficiencies have been or are in the process of being corrected.

(2) The Director of the Office of Education Performance Audits shall notify the county
superintendent of schools five school days prior to commencing an on-site review of the county school
system and shall notify both the county superintendent and the principal five school days before
commencing an on-site review of an individual school: Provided, That the state board may direct the Office
of Education Performance Audits to conduct an unannounced on-site review of a school or school system if
the state board believes circumstances warrant an unannounced on-site review.

(3) The Office of Education Performance Audits shall conduct on-site reviews which are limited in
scope to specific areas in which performance and progress are persistently below standard as determined
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by the state board unless specifically directed by the state board to conduct a review which covers
additional areas.

(4) The Office of Education Performance Audits shall reimburse a county board for the costs of
substitutes required to replace county board employees who serve on a review team.

(5) At the conclusion of an on-site review of a school system, the director and team leaders shall
hold an exit conference with the superintendent and shall provide an opportunity for principals to be present
for at least the portion of the conference pertaining to their respective schools. In the case of an on-site
review of a school, the exit conference shall be held with the principal and curriculum team of the school
and the superintendent shall be provided the opportunity to be present. The purpose of the exit conference
is to review the initial findings of the on-site review, clarify and correct any inaccuracies and allow the
opportunity for dialogue between the reviewers and the school or school system to promote a better
understanding of the findings.

(6) The Office of Education Performance Audits shall report the findings of an on-site review to the
county superintendent and the principals whose schools were reviewed within thirty days following the
conclusion of the on-site review. The Office of Education Performance Audits shall report the findings of
the on-site review to the state board within forty-five days after the conclusion of the on-site review. A
school or county that believes one or more findings of a review are clearly inaccurate, incomplete or
misleading, misrepresent or fail to reflect the true quality of education in the school or county or address
issues unrelated to the health, safety and welfare of students and the quality of education, may appeal to
the state board for removal of the findings. The state board shall establlsh a process for it to recelve
review and act upon the appeals y y

(7) The Legislature finds that the accountability and oversight of some activities and programmatic
areas in the public schools are controlled through other mechanisms and agencies and that additional
accountability and oversight may be unnecessary, counterproductive and impair necessary resources for
teaching and learning. Therefore, the Office of Education Performance Audits may rely on other agencies
and mechanisms in its review of schools and school systems.

() School accreditation. —

(1) The state board shall establish levels of accreditation to be assigned to schools. The
establishment of levels of accreditation and the levels shall be subject to the following:

(A) The levels will be designed to demonstrate school performance in all the areas outlined in this
section and also those established by the state board;

(B) The state board shall promulgate legislative rules in accordance with the provisions of article
three-b, chapter twenty-nine-a of this code to establish the performance and standards required for a
school to be assigned a particular level of accreditation; and

(C) The state board will establish the levels of accreditation in such a manner as to minimize the
number of systems of school recognition, both state and federal, that are employed to recognize and
accredit schools.

(2) The state board annually shall review the information from the system of education
performance audits submitted for each school and shall issue to every school a level of accreditation as
designated and determined by the state board.

(3) The state board, in its exercise of general supervision of the schools and school systems of
West Virginia, may exercise any or all of the following powers and actions:
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(A) To require a school to revise its electronic strategic plan;

(B) To define extraordinary circumstances under which the state board may intervene directly or
indirectly in the operation of a school;

(C) To appoint monitors to work with the principal and staff of a school where extraordinary
circumstances are found to exist and to appoint monitors to assist the school principal after intervention in
the operation of a school is completed;

(D) To direct a county board to target resources to assist a school where extraordinary
circumstances are found to exist;

(E) To intervene directly in the operation of a school and declare the position of principal vacant
and assign a principal for the school who will serve at the will and pleasure of the state board. If the
principal who was removed elects not to remain an employee of the county board, then the principal
assigned by the state board shall be paid by the county board. If the principal who was removed elects to
remain an employee of the county board, then the following procedure applies:

(i) The principal assigned by the state board shall be paid by the state board until the next school
term, at which time the principal assigned by the state board shall be paid by the county board;

(i) The principal who was removed is eligible for all positions in the county, including teaching
positions, for which the principal is certified, by either being placed on the transfer list in accordance with
section seven, article two, chapter eighteen-a of this code, or by being placed on the preferred recall list in
accordance with section seven-a, article four, chapter eighteen-a of this code; and

(iii) The principal who was removed shall be paid by the county board and may be assigned to
administrative duties, without the county board being required to post that position until the end of the
school term; and

(F) Other powers and actions the state board determines necessary to fulfill its duties of general
supervision of the schools and school systems of West Virginia.

(4) The county board may take no action nor refuse any action if the effect would be to impair
further the school in which the state board has intervened.

(m) School system approval. — The state board annually shall review the information submitted for
each school system from the system of education performance audits and issue one of the following
approval levels to each county board: Full approval, temporary approval, conditional approval or
nonapproval.

(1) Full approval shall be given to a county board whose schools have all been given full, temporary
or conditional accreditation status and which does not have any deficiencies which would endanger student
health or safety or other extraordinary circumstances as defined by the state board. A fully approved school
system in which other deficiencies are discovered shall remain on full accreditation status for the remainder
of the approval period and shall have an opportunity to correct those deficiencies, notwithstanding other
provisions of this subsection.

(2) Temporary approval shall be given to a county board whose education system is below the
level required for full approval. Whenever a county board is given temporary approval status, the county
board shall revise its electronic county strategic improvement plan in accordance with subsection (b) of this
section to increase the performance and progress of the school system to a full approval status level. The
revised plan shall be submitted to the state board for approval.
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(3) Conditional approval shall be given to a county board whose education system is below the
level required for full approval, but whose electronic county strategic improvement plan meets the following
criteria:

(A) The plan has been revised in accordance with subsection (b) of this section;
(B) The plan has been approved by the state board; and
(C) The county board is meeting the objectives and time line specified in the revised plan.

(4) Nonapproval status shall be given to a county board which fails to submit and gain approval for
its electronic county strategic improvement plan or revised electronic county strategic improvement plan
within a reasonable time period as defined by the state board or which fails to meet the objectives and time
line of its revised electronic county strategic improvement plan or fails to achieve full approval by the date
specified in the revised plan.

(A) The state board shall establish and adopt additional standards to identify school systems in
which the program may be nonapproved and the state board may issue nonapproval status whenever
extraordinary circumstances exist as defined by the state board.

(B) Whenever a county board has more than a casual deficit, as defined in section one, article one
of this chapter, the countyboar d shal l submit a plan to the state bo:
strategy for eliminating the casual deficit. The state board either shall approve or reject the plan. If the plan
is rejected, the state board shall communicate to the county board the reason or reasons for the rejection
of the plan. The county board may resubmit the plan any number of times. However, any county board that
fails to submit a plan and gain approval for the plan from the state board before the end of the fiscal year
after a deficit greater than a casual deficit occurred or any county board which, in the opinion of the state
board, fails to comply with an approved plan may be designated as having nonapproval status.

(C) Whenever nonapproval status is given to a school system, the state board shall declare a state
of emergency in the school system and shall appoint a team of improvement consultants to make
recommendations within sixty days of appointment for correcting the emergency. When the state board
approves the recommendations, they shall be communicated to the county board. If progress in correcting
the emergency, as determined by the state board, is not made within six months from the time the county
board receives the recommendations, the state board shall intervene in the operation of the school system
to cause improvements to be made that will provide assurances that a thorough and efficient system of
schools will be provided. This intervention may include, but is not limited to, the following:

() Limiting the authority of the county superintendent and county board as to the expenditure of
funds, the employment and dismissal of personnel, the establishment and operation of the school calendar,
the establishment of instructional programs and rules and any other areas designated by the state board by
rule, which may include delegating decision-making authority regarding these matters to the state
superintendent;

(i) Declaring that the office of the county superintendent is vacant;

(iii) Declaring that the positions of personnel who serve at the will and pleasure of the county
superintendent as provided in section one, article two, chapter eighteen-a of this code, are vacant, subject
to application and reemployment;

(iv) Delegating to the state superintendent both the authority to conduct hearings on personnel
matters and school closure or consolidation matters and, subsequently, to render the resulting decisions
and the authority to appoint a designee for the limited purpose of conducting hearings while reserving to the
state superintendent the authority to render the resulting decisions;
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(v) Functioning in lieu of the county board of education in a transfer, sale, purchase or other
transaction regarding real property; and

(vi) Taking any direct action necessary to correct the emergency including, but not limited to, the
following:

() Delegating to the state superintendent the authority to replace administrators and principals in
low performing schools and to transfer them into alternate professional positions within the county at his or
her discretion; and

(I) Delegating to the state superintendent the authority to fill positions of administrators and
principals with individuals determined by the state superintendent to be the most qualified for the positions.
Any authority related to intervention in the operation of a county board granted under this paragraph is not
subject to the provisions of article four, chapter eighteen-a of this code.

(n) Notwithstanding any other provision of this section, the state board may intervene immediately
in the operation of the county school system with all the powers, duties and responsibilities contained in
subsection (m) of this section, if the state board finds the following:

(1) That the conditions precedent to intervention exist as provided in this section; and that delaying
intervention for any period of time would not be in the best interests of the students of the county school
system; or

(2) That the conditions precedent to intervention exist as provided in this section and that the state
board had previously intervened in the operation of the same school system and had concluded that
intervention within the preceding five years.

(o) Capacity. — The process for improving education includes a process for targeting resources
strategically to improve the teaching and learning process. Development of electronic school and school
system strategic improvement plans, pursuant to subsection (b) of this section, is intended, in part, to
provide mechanisms to target resources strategically to the teaching and learning process to improve
student, school and school system performance. When deficiencies are detected through the assessment
and accountability processes, the revision and approval of school and school system electronic strategic
improvement plans shall ensure that schools and school systems are efficiently using existing resources to
correct the deficiencies. When the state board determines that schools and school systems do not have
the capacity to correct deficiencies, the state board shall take one or more of the following actions:

(1) Work with the county board to develop or secure the resources necessary to increase the
capacity of schools and school systems to meet the standards and, when necessary, seek additional
resources in consultation with the Legislature and the Governor;

(2) Recommend to the appropriate body including, but not limited to, the Legislature, county
boards, schools and communities methods for targeting resources strategically to eliminate deficiencies
identified in the assessment and accountability processes. When making determinations on
recommendations, the state board shall include, but is not limited to, the following methods:

(A) Examining reports and electronic strategic improvement plans regarding the performance and
progress of students, schools and school systems relative to the standards and identifying the areas in
which improvement is needed;

(B) Determining the areas of weakness and of ineffectiveness that appear to have contributed to
the substandard performance and progress of students or the deficiencies of the school or school system
and requiring the school or school system to work collaboratively with the West Virginia Department of
Education State System of Support to correct the deficiencies;
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(C) Determining the areas of strength that appear to have contributed to exceptional student,
school and school system performance and progress and promoting their emulation throughout the
system;

(D) Requesting technical assistance from the School Building Authority in assessing or designing
comprehensive educational facilities plans;

(E) Recommending priority funding from the School Building Authority based on identified needs;

(F) Requesting special staff development programs from the Center for Professional Development,
the Principals Academy, higher education, regional educational service agencies and county boards based
on identified needs;

(G) Submitting requests to the Legislature for appropriations to meet the identified needs for
improving education;

(H) Directing county boards to target their funds strategically toward alleviating deficiencies;

(I) Ensuring that the need for facilities in counties with increased enrollment are appropriately
reflected and recommended for funding;

(J) Ensuring that the appropriate person or entity is held accountable for eliminating deficiencies;
and

(K) Ensuring that the needed capacity is available from the state and local level to assist the school
or school system in achieving the standards and alleviating the deficiencies.

(p) Building leadership capacity — To help build the governance and leadership capacity of a
county board during an intervention in the operation of its school system by the state board, and to help
assure sustained success following return of control to the county board, the state board shall require the
county board to establish goals and action plans, subject to approval of the state board, to improve
performance sufficiently to end the intervention within a period of not more than five years. The state
superintendent shall maintain oversight and provide assistance and feedback to the county board on
development and implementation of the goals and action plans. At a minimum, the goals and action plans
shall include:

(A) An analysis of the training and development activities needed by the county board and
leadership of the school system and schools for effective governance and school improvement;

(B) Support for the training and development activities identified which may include those made
available through the state superintendent, regional education service agencies, Center for Professional
Development, West Virginia School Board Association, Office of Education Performance Audits, West
Virginia Education Information System and other sources identified in the goals and action plans.
Attendance at these activities included in the goals and action plans is mandatory as specified in the goals
and action plans; and

(C) Active involvement by the county board in the improvement process, working in tandem with
the county superintendent to gather, analyze and interpret data, write time-specific goals to correct
deficiencies, prepare and implement action plans and allocate or request from the State Board of
Education the resources, including board development training and coaching, necessary to achieve
approved goals and action plans and sustain system and school improvement.

At least once each year during the period of intervention, the Office of Education Performance
Audits shall assess the readiness of the county board to accept the return of control of the system or
school from the state board and sustain the improvements, and shall make a report and recommendations
to the state board supported by documented evidence of the progress made on the goals and action plans.
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The state board may end the intervention or return any portion of control of the operations of the school
system or school that was previously removed at its sole determination. If the state board determines at the
fifth annual assessment that the county board is still not ready to accept return of control by the state board
and sustain the improvements, the state board shall hold a public hearing in the affected county at which
the attendance by all members of the county board is requested so that the reasons for continued
intervention and the concerns of the citizens of the county may be heard. The state board may continue the
intervention only after it holds the public hearing and may require revision of the goals and action plans.

Following the termination of an intervention in the operation of a school system and return of full
control by the state board, the support for governance education and development shall continue as
needed for up to three years. If at any time within this three years, the state board determines that
intervention in the operation of the school system is again necessary, the state board shall again hold a
public hearing in the affected county so that the reasons for the intervention and the concerns of the
citizens of the county may be heard.

ARTICLE 2I. PROFESSIONAL DEVELOPMENT.
818-2I-5. Strategic Staff Development Fund.

(a) There is created an account within the state board titled the Strategic Staff Development Fund.
The allocation of balances which accrue in the General School Fund shall be transferred to the Strategic
Staff Development Fund each year when the balances become available. Any remaining funds transferred
to the Strategic Staff Development Fund during the fiscal year shall be carried over for use in the same
manner the next fiscal year and shall be separate and apart from, and in addition to, the transfer of funds
from the General School Fund for the next fiscal year.

(b) The money in the Strategic Staff Development Fund shall be used by the state board to provide

ARTICLE 3. STATE SUPERINTENDENT OF SCHOOLS.
§18-3-12. Special Community Development School Pilot Program.

{&) The state superintendent shall establish a Special Community Development School Pilot
Program to be implemented in a neighborhood of at least five public schools, which shall include at least
one elementary and middle school, for the duration of five years. The neighborhood of public schools
designated by the state superintendent for the pilot shall have significant enroliments of disadvantaged,
minority and underachieving students. The designated neighborhood of public schools under the direction
of the county board and county superintendent shall work in collaboration with higher education, community
organizations, Center for Professional Development, local community leaders, affected classroom
teachers, affected parents and the state board to develop and implement strategies that could be replicated
in other public schools with significant enrollments of disadvantaged, minority and underachieving students
to i mprove academic achievement. For purposes of this s
than seven square miles.
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ARTICLE 5. COUNTY BOARD OF EDUCATION.
§18-5-44. Early childhood education programs.

(a) For the purposes of this section, “early chil dh:
have attained the age of four prior to September 1 of the school year in which the pupil enters the program
created in this section.

(b) Findings.

(1) Among other positive outcomes, early childhood education programs have been determined to:

(A) Improve overall readiness when children enter school;

(B) Decrease behavioral problems;

(C) Improve student attendance;

(D) Increase scores on achievement tests;

(E) Decrease the percentage of students repeating a grade; and

(F) Decrease the number of students placed in special education programs;

(2) Quality early childhood education programs improve school performance and low-quality early
childhood education programs may have negative effects, especially for at-risk children;

(3) West Virginia has the lowest percentage of its adult population twenty-five years of age or older
with a bachel or’ s d eegetofparerdsrisd sttorgéndiatdrwfchewt thieioahildren will
perform in school;

(4) During the 2006-2007 school year, West Virginia ranked thirty-ninth among the fifty states in the
percentage of school children eligible for free and reduced lunches and this percentage is a strong
indicator of how the children will perform in school;

(5) For the school year 2008-2009, thirteen thousand one hundred thirty-five students were
enrolled in prekindergarten, a number equal to approximately sixty-three percent of the number of students
enrolled in kindergarten;

(6) Excluding projected increases due to increases in enrollment in the early childhood education
program, projections indicate that total student enroliment in West Virginia will decline by one percent, or by
approximately two thousand seven hundred four students, by the school year 2012-2013;

(7) In part, because of the dynamics of the state aid formula, county boards will continue to enroll
four-year old students to offset the declining enroliments;

(8) West Virginia has a comprehensive kindergarten program for five-year olds, but the program
was established in a manner that resulted in unequal implementation among the counties which helped
create deficit financial situations for several county boards;

(9) Expansion of current efforts to implement a comprehensive early childhood education program
should avoid the problems encountered in kindergarten implementation;

(10) Because of the dynamics of the state aid formula, counties experiencing growth are at a
disadvantage in implementing comprehensive early childhood education programs; and
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(11) West Virginia citizens will benefit from the establishment of quality comprehensive early
childhood education programs.

(c) Beginning no later than the school year 2012-2013, and continuing thereafter, county boards
shall provide early childhood education programs for all children who have attained the age of four prior to
September 1 of the school year in which the pupil enters the early childhood education program. Beginning
no later than the school year 2016-2017, and continuing thereafter, early childhood education programs
that are full day and five days per week shall be available to all children meeting the age requirement set
forth in the subsection.

(d) The program shall meet the following criteria:

(1) It shall be voluntary, except, upon enrollment, the provisions of section one, article eight of this
chapter apply to an enrolled student, subject to subdivision (3) of this subsection;

(2) All children meeting the age requirement set forth in this section shall have the opportunity to
enroll in a program that is full day and five days per week. The program may be for fewer than five days per
week and may be less than full day based on family need if a sufficient number of families request such
programs and the county board finds that such programs are in the best interest of the requesting families
and students: Provided, That the ability of families to request programs that are fewer than five days a
week or less than a full day does not relieve the county of the obligation to provide all resident children with
the opportunity to enroll in a full-day program; and

(3) A parent of a child enrolled in an early education program may withdraw a child from that
program for good cause by notifying the district. Good cause includes, but is not limited to, enroliment of
the child in another program or the immaturity of the child. A child withdrawn under this section is not
subject to the attendance provisions of this chapter until that child again enrolls in a public school in this
state.

(e) Enrollment of students in Head Start, in any other program approved by the state
superintendent as provided in subsection (k) of this section may be counted toward satisfying the
requirement of subsection (c) of this section.

(f) For the purposes of implementation financing, all counties are encouraged to make use of funds
from existing sources, including:

(1) Federal funds provided under the Elementary and Secondary Education Act pursuant to 20 U.
S. C. 86301, et seq.;

(2) Federal funds provided for Head Start pursuant to 42 U. S. C. 89831, et seq.;
(3) Federal funds for temporary assistance to needy families pursuantto 42 U. S. C. 8601, et seq_.;
(4) Funds provided by the School Building Authority pursuant to article nine-d of this chapter;

(5) In the case of counties with declining enrollments, funds from the state aid formula above the
amount indicated for the number of students actually enrolled in any school year; and

(6) Any other public or private funds.

(9) Each county board shall develop a plan for implementing the program required by this section.
The plan shall include the following elements:

(1) An analysis of the demographics of the county related to early childhood education program
implementation;
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(2) An analysis of facility and personnel needs;

(3) Financial requirements for implementation and potential sources of funding to assist
implementation;

(4) Details of how the county board will cooperate and collaborate with other early childhood
education programs including, but not limited to, Head Start, to maximize federal and other sources of
revenue;

(5) Specific time lines for implementation; and
(6) Any other items the state board may require by policy.

(h) A county board shall submit its plan to the Secretary of the Department of Health and Human
Resources. The secretary shall approve the plan if the following conditions are met:

(1) The county board has maximized the use of federal and other available funds for early
childhood programs;

(2) The county board has provided for the maximum implementation of Head Start programs and
other public and private programs approved by the state superintendent pursuant to the terms of
subsection (K) of this section; and

(3) If the Secretary of the Department of Health and Human Resources finds that the county board
has not met one or more of the requirements of this subsection, but that the county board has acted in
good faith and the failure to comply was not the primary fault of the county board, then the secretary shall
approve the plan. Any denial by the secretary may be appealed to the circuit court of the county in which
the county board is located.

(i) The county board shall submit its plan for approval to the state board. The state board shall
approve the plan if the county board has complied substantially with the requirements of subsection (g) of
this section and has obtained the approval required in subsection (h) of this section.

(i) Every county board shall submit its plan for reapproval by the Secretary of the Department of
Health and Human Resources and by the state board at least every two years after the initial approval of
the plan and until fullimplementation of the early childhood education program in the county. As part of the
submission, the county board shall provide a detailed statement of the progress made in implementing its
plan. The standards and procedures provided for the original approval of the plan apply to any reapproval.

(K) A county board may not increase the total number of students enrolled in the county in an early
childhood program until its program is approved by the Secretary of the Department of Health and Human
Resources and the state board.

() The state board annually may grant a county board a waiver for total or partial implementation if
the state board finds that all of the following conditions exist:

(1) The county board is unable to comply either because:
(A) It does not have sufficient facilities available; or
(B) It does not and has not had available funds sufficient to implement the program;

(2) The county has not experienced a decline in enrollment at least equal to the total number of
students to be enrolled; and
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(3) Other agencies of government have not made sufficient funds or facilities available to assistin
implementation.

Any county board seeking a waiver shall apply with the supporting data to meet the criteria for
which they are eligible on or before March 25 for the following school year. The state superintendent shall
grant or deny the requested waiver on or before April 15 of that same year.

(m) The provisions of subsections (b), (c) and (d), section eighteen of this article relating to
kindergarten apply to early childhood education programs in the same manner in which they apply to
kindergarten programs.

Aeeeuntabﬂﬂy—en—the—pregress—ehmplementaﬂen—ef—ﬂm—seeﬂew Except as requrred bv federal Iaw or

regulation, no county board may enroll students who will be less than four years of age prior to September
1 for the year they enter school.

the state department may provrde any funds to any countv board for the purpose of implementing this
section unless the county board has a plan approved pursuant to subsections (h), (i) and (j) of this section.

subseetrens—éh)—(r}—and—@)—of—thrs—seeﬂerk The state board shall promulqate a rule in accordance wrth the

provisions of article three-b, chapter twenty-nine-a of this code for the purposes of implementing the
provisions of this section. The state board shall consult with the Secretary of the Department of Health and
Human Resources in the preparation of the rule. The rule shall contain the following:

(1) Standards for curriculum;

(2) Standards for preparing students;
(3) Attendance requirements;

(4) Standards for personnel; and

(5) Any other terms necessary to implement the provisions of this section.

preparatron491LtheH:rle—'FheruJreshaILeontamiehetoltewmgL © The ruIe shaII mclude the foIIowrnq eIements

relating to curriculum standards:

(1).A requirement that the curriculum be designed to address the developmental needs of four-year
old children, consistent with prevailing research on how children learn;

(2)_A requirement that the curriculum be designed to achieve long-range goals for the social,
emotional, physical and academic development of young children;

(3) A method for including a broad range of content that is relevant, engaging and meaningful to
young children;

(4)_ A requirement that the curriculum incorporate a wide variety of learning experiences, materials
and equipment, and instructional strategies to respond to differences in prior experience, maturation rates
and learning styles that young children bring to the classroom;
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(5) A requirement that the curriculum be designed to build on what children already know in order
to consolidate their learning and foster their acquisition of new concepts and skills;

(6)_A requirement that the curriculum meet the recognized standards of the relevant subject matter
disciplines;

(7).Arequirement that the curriculum engage children actively in the learning process and provide
them with opportunities to make meaningful choices;

(8)_A requirement that the curriculum emphasize the development of thinking, reasoning,
decisionmaking and problem-solving skills;

(9) A set of clear guidelines for communicating with parents and involving them in decisions about
the instructional needs of their children; and

(10) A systematic plan for evaluating program success in meeting the needs of young children and
for helping them to be ready to succeed in school.

(r) After the school year 2012-2013, on or before July 1 of each year, each county board shall
report the following information to the Secretary of the Department of Health and Human Resources and
the state superintendent:

(1) Documentation indicating the extent to which county boards are maximizing resources by using
the existing capacity of community-based programs, including, but not limited to, Head Start and child care;
and

(2) For those county boards that are including eligible children attending approved, contracted
community-based programs in their net enroliment for the purposes of calculating state aid pursuant to
article nine-a of this chapter, documentation that the county board is equitably distributing funding for all
children regardless of setting.
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ARTICLE 20. EDUCATION OF EXCEPTIONAL CHILDREN.
§18-20-5. Powers and duties of state superintendent.

(a) The State Superintendent of Schools shall organize, promote, administer and be responsible
for:

(1) Stimulating and assisting county boards of education in establishing, organizing and
maintaining special schools, classes, regular class programs, home-teaching and visiting-teacher services.

(2) Cooperating with all other public and private agencies engaged in relieving, caring for, curing,
educating and rehabilitating exceptional children, and in helping coordinate the services of such agencies.

(3) (A) Preparing the necessary rules, policies, formula for distribution of available appropriated
funds, reporting forms and procedures necessary to define minimum standards in providing suitable
facilities for education of exceptional children and ensuring the employment, certification and approval of
gualified teachers and therapists subject to approval by the State Board of Education: Provided, That no
state rule, policy or standard under this article or any county board rule, policy or standard governing
special education may exceed the requirements of federal law or regulation.

-An approprlatlon shall be
made to the Department of Education to be dlstnbuted to county boards to support children with high acuity
needs that exceed the capacity of county to provide with funds available. Each county board shall apply to
the state superintendent for receipt of this funding in a manner set forth by the state superintendent that
assesses and takes into account varying acuity levels of the exceptional students. Any remaining funds at
the end of a fiscal year from the appropriation shall be carried over to the next fiscal year. When possible,
federal funds shall be distributed to county boards for this purpose before any of the state appropriation is
distributed. The state board shall promulgate a rule in accordance with the provisions of article three-b,
chapter twenty-nine-a of this code that implements the provisions of this subdivision relating to distributing
the funds to the county boards. The rule at least shall include a definition for “children with high acuity
needs”.

(4) Receiving from county boards of education their applications, annual reports and claims for
reimbursement from such moneys as are appropriated by the Legislature, auditing such claims and
preparing vouchers to reimburse said counties the amounts reimbursable to them.

(5) Assuring that all exceptional children in the state, including children in mental health facilities,
residential institutions, private schools and correctional facilities as provided in section thirteen-f, article two
of this chapter receive an education in accordance with state and federal laws: Provided, That the state
superintendent shall also assure that adults in correctional facilities and regional jails receive an education
to the extent funds are provided therefor.

(6) Performing other duties and assuming other responsibilities in connection with this program as
needed.

(7) Receive the county plan for integrated classroom submitted by the county boards of education

and submit a state plan, approved by the State Board of Education, to the Legislative Oversight
Commission on Education Accountability no later than December 1, 1995.
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(b) Nothing contained in this section shall be construed to prevent any county board of education
from establishing and maintaining special schools, classes, regular class programs, home-teaching or
visiting-teacher services out of funds available from local revenue.

§18-20-8. Interagency plan for exceptional children; advisory council.

(a) The state departments of health, human services and education shall enter into a collaborative
agreement for the purpose of developing a statewide plan of coordinating comprehensive, multidisciplinary
interagency programs providing appropriate early intervention services to all developmentally delayed and
at-risk children, ages birth through five years, and their families to be phased in by the school year 1990-
91 99.

This comprehensive, coordinated statewide plan shall include, at a minimum:

(1) Specification of the population to be served,;

(2) The development of regulations and procedural safeguards;

(3) The development of procedures for administration, supervision and monitoring;

(4) The identification and coordination of all available resources; and

(5) The development of formal interagency agreements that define the financial responsibility of
each agency and all additional components necessary to ensure meaningful cooperation and coordination.

(b) To assist in the development of such a plan, an advisory council consisting of twelve members
shall be created. The departments of health, human services and education shall each appoint four
members, and each shall include in such appointments one parent of an exceptional child under the age of
six; one public or private provider of early intervention services for developmentally delayed and at-risk
children; one individual involved in the education training of personnel who work with preschool
handicapped; and one other person.

The functions of the council shall include the following:
(1) Meet at least quarterly;

(2) Solicit information and opinions from concerned agencies, groups and individuals; and

(3) Advise and assist the departments of health, human services and education in the development
of the statewide plan herein required:-and.

Foll owing the submission of the advisorgeomounci l

education is authorized and empowered to disband the council or alter its functions as it deems advisable.
The members of the council may be reimbursed for actual and necessary expenses incurred in the

performance of their official duties in accordance with state law from appropriations to the departments of
health, human services and education or available federal funds.
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CHAPTER 18A. SCHOOL PERSONNEL.
ARTICLE 2. SCHOOL PERSONNEL.

818A-2-3. Employment of substitute teachers; employment of retired teachers as substitutes in
areas of critical need and shortage; and employment of prospective employable professional
personnel.

(a) The county superintendent, subject to approval of the county board, may employ and assign
substitute teachers to any of the following duties:

(1) Fill the temporary absence of any teacher or an unexpired school term made vacant by
resignation, death, suspension or dismissal;

(2) Fill a teaching position of a regular teacher on leave of absence; and

(3) Perform the instructional services of any teacher who is authorized by law to be absent from
class without loss of pay, providing the absence is approved by the board of education in accordance with
the law.

The substitute shall be a duly certified teacher.

(b) Notwithstanding any other provision of this code to the contrary, a substitute teacher who has
been assigned as a classroom teacher in the same classroom continuously for more than one half of a
grading period and whose assignment remains in effect two weeks prior to the end of the grading period,
shall remain in the assignment until the grading period has ended, unless the principal of the school
certifies that the regularly employed teacher has communicated with and assisted the substitute with the
preparation of lesson plans and monitoring student progress or has been approved to return to work by his
or her physician. For the purposes of this section, teacher and substitute teacher, in the singular or plural,
mean professional educator as defined in section one, article one of this chapter.

(c) (1) The Legislature hereby finds and declares that due to a shortage of qualified substitute
teachers, a compelling state interest exists in expanding the use of retired teachers to provide service as
substitute teachers in areas of critical need and shortage. The Legislature further finds that diverse
circumstances exist among the counties for the expanded use of retired teachers as substitutes. For the
purposes of this subsection, “ ea of critical need and shortage for substitute teachers” means an area of
certification and training in which the number of available substitute teachers in the county who hold
certification and training in that area and who are not retired is insufficient to meet the projected need for
substitute teachers.

(2) A person receiving retirement benefits under article seven-a, chapter eighteen of this code or
who is entitled to retirement benefits during the fiscal year in which that person retired may accept
employment as a critical needs substitute teacher for an unlimited number of days each fiscal year without
affecting the monthly retirement benefit to which the retirant is otherwise entitled if the following conditions
are satisfied:

(A) The county board adopts a policy recommended by the superintendent to address areas of
critical need and shortage for substitute teachers;

(B) The policy sets forth the areas of critical need and shortage for substitute teachers in the
county in accordance with the definition of area of critical need and shortage for substitute teachers set
forth in subdivision (1) of this subsection;

(C) The policy provides for the employment of retired teachers as critical needs substitute teachers
during the school year on an expanded basis in areas of critical need and shortage for substitute teachers
as provided in this subsection;
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(D) The policy provides that a retired teacher may be employed as a substitute teacher in an area
of critical need and shortage for substitute teachers on an expanded basis as provided in this subsection
only when no other teacher who holds certification and training in the area and who is not retired is
available and accepts the substitute assignment;

(E) The policy is effective for one school year only and is subject to annual renewal by the county
board;

(F) The state board approves the policy and the use of retired teachers as substitute teachers on
an expanded basis in areas of critical need and shortage for substitute teachers as provided in this
subsection; and

(G) Prior to employment of a retired teacher as a critical needs substitute teacher beyond the post-
retirement employment limitations established by the Consolidated Public Retirement Board, the
superintendent of the affected county submits to the state board in a form approved by the Consolidated
Public Retirement Board and the state board, an affidavit signed by the superintendent stating the name of
the county, the fact that the county has adopted a policy to employ retired teachers as substitutes to
address areas of critical need and shortage, the name or names of the person or persons to be employed
as a critical needs substitute pursuant to the policy, the critical need and shortage area position filled by
each person, the date that the person gave notice to the countyboardoft he per son’s intent to
the effective date of the person’s retirement. Upon ve
eligibility of the critical needs substitute teacher for employment beyond the post-retirement limit, the state
board shall submit the affidavit to the Consolidated Public Retirement Board.

(3) Any person who retires and begins work as a critical needs substitute teacher within the same
employment term shall lose those retirement benefits attributed to the annuity reserve, effective from the
first day of employment as a retiree substitute in that employment term and ending with the month following
the date the retiree ceases to perform service as a substitute.

(4) Retired teachers employed to perform expanded substitute service pursuant to this subsection
are considered day-to-day, temporary, part-time employees. The substitutes are not eligible for additional
pension or other benefits paid to regularly employed employees and may not accrue seniority.

(5) Aretired teacher is eligible to be employed as a critical needs substitute to fill a vacant position
only if the retired teacher’s retirement became effect]
employment term during which he or she is employed as a substitute.

(6) When a retired teacher is employed as a critical needs substitute to fill a vacant position, the
county board shall continue to post the vacant position until it is filled with a regularly employed teacher who
is fully certified or permitted for the position.

(7) When a retired teacher is employed as a critical needs substitute to fill a vacant position, the
position vacancy shall be posted electronically and easily accessible to prospective employees as
determined by the state board.

(8) Until this subsection is expired pursuant to subdivision (9) of this subsection, the state board,
annually, shall report to the Joint Committee on Government and Finance prior to February 1 of each year.
Additionally, a copy shall be provided to the Legislative Oversight Commission on Education Accountability.
The report shall contain information indicating the effectiveness of the provisions of this subsection on
reducing the critical need and shortage of substitute teachers including, but not limited to, the number of
retired teachers, by critical need and shortage area position filled and by county, employed beyond the
post-retirement employment limit established by the Consolidated Public Retirement Board, the date that
each person gave notice tothecounty board of the person’s intent to ret.i
person’s retirement.
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(9) The provisions of this subsection shall expire on June 30, 2017.

(d) (1) Notwithstanding any other provision of this code to the contrary, each year a county
superintendent may employ prospective employable professional personnel on a reserve list at the county
level subject to the following conditions:

(A) The county board adopts a policy to address areas of critical need and shortage as identified by
the state board. The policy shall include authorization to employ prospective employable professional
personnel;

(B) The county board posts a notice of the areas of critical need and shortage in the county in a
conspicuous place in each school for at least ten working days; and

(C) There are not any potentially qualified applicants available and willing to fill the position.

(2) Prospective employable professional personnel may only be employed from candidates at a job
fair who have or will graduate from college in the current school year or whose employment contract with a
county board has or will be terminated due to a reduction in force in the current fiscal year.

(3) Prospective employable professional personnel employed are limited to three full-time
prospective employable professional personnel per one hundred professional personnel employed in a
county or twenty-five full-time prospective employable professional personnel in a county, whichever is less.

(4) Prospective employable professional personnel shall be granted benefits at a cost to the county
board and as a condition of the employment contract as approved by the county board.

(5) Regular employment status for prospective employable professional personnel may be
obtained only in accordance with the provisions of section seven-a, article four of this chapter.

ARTICLE 4. SALARIES, WAGES AND OTHER BENEFITS.

818A-4-7a. Employment, promotion and transfer of professional personnel; seniority.

(&) A county board of education shall make decisions affecting the filling of vacancies in
professional positions of employment on the basis of the applicant with the highest qualifications: Provided,
That the county superintendent shall be hired under separate criteria pursuant to section two, article four,
chapter eighteen of this code.
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(b) In judging qualifications for the filling of vacancies of professional positions of employment,
consideration shall be given to each of the following:

(1) Appropriate certification, licensure or both;

(2) Amount of experience relevant to the position or, in the case of a classroom teaching position,
the amount of teaching experience in the required certification area;

(3) The amount of course work, degree level or both in the relevant field and degree level
generally;

(4) Academic achievement;

(5) In the case of a classroom teaching position or the position of principal, certification by the
National Board for Professional Teaching Standards;

(6) Specialized training relevant to the performance of the duties of the job;

(7) Past performance evaluations conducted pursuant to section twelve, article two of this chapter
and section two, article three-c of this chapter or, in the case of a classroom teacher, past evaluations of
the applicant’s performance in the teaching profession;

(8) Seniority;

(9) Other measures or indicators upon which the relative qualifications of the applicant may fairly
be judged;

(10) In the case of a classroom teaching position, the recommendation of the principal of the
school at which the applicant will be performing a majority of his or her duties; and

(11) In the case of a classroom teaching position, the recommendation, if any, resulting from the
process established pursuant to the provisions of section five, article five-a, chapter eighteen of this code
by the faculty senate of the school at which the employee will be performing a majority of his or her duties.

(c) In considering the filling of a vacancy pursuant to this section, a county board is entitled to
determine the appropriate weight to appl 'y t o each of the <criterion when ¢
qualifications: Provided, That if one or more permanently employed instructional personnel apply for a
classroom teaching position and meet the standards set forth in the job posting, each criterion under
subsection (b) of this section shall be given equal weight except that the criterion in subdivisions (10) and
(11) shall each be double weighted.

(d) For a classroom teaching position, if the recommendations resulting from the operations of
subdivisions (10) and (11), subsection (b) of this section are for the same applicant, and the superintendent
concurs with that recommendation, then the other provisions of subsections (b) and (c) of this section do
not apply and the county board shall appoint that applicant notwithstanding any other provision of this code
to the contrary.

(e) The state board shall promulgate a rule, including an emergency rule if necessary, in
accordance with the provisions of article three-b, chapter twenty-nine-a of this code to implement and
interpret the provisions of this section, including provisions that may provide for the compensation based on
the appropriate daily rate of a classroom teacher who directly participates in making recommendations
pursuant to this section for periods beyond his or her individual contract.

(f) Recommendations made pursuant to subdivisions (10) and (11), subsection (b) of this section
shall be made based on a determination as to which of the applicants is the highest qualified for the

44



position: Provided, That nothing in this subsection shall require principals or faculty senates to assign any
amount of weight to any factor in making a recommendation.

(g) With the exception of guidance counselors, the seniority of classroom teachers, as defined in
section one, article one of this chapter, shall be determined on the basis of the length of time the employee
has been employed as a regular full-time certified and/or licensed professional educator by the county
board of education and shall be granted in all areas that the employee is certified, licensed or both.

(h) Upon completion of one hundred thirty-three days of employment in any one school year,
substitute teachers, except retired teachers and other retired professional educators employed as
substitutes, shall accrue seniority exclusively for the purpose of applying for employment as a permanent,
full-time professional employee. One hundred thirty-three days or more of said employment shall be
prorated and shall vest as a fraction of the school year worked by the permanent, full-time teacher.

(i) Guidance counselors and all other professional employees, as defined in section one, article
one of this chapter, except classroom teachers, shall gain seniority in their nonteaching area of
professional employment on the basis of the length of time the employee has been employed by the county
board of education in that area: Provided, That if an employee is certified as a classroom teacher, the
employee accrues classroom teaching seniority for the time that that employee is employed in another
professional area. For the purposes of accruing seniority under this paragraph, employment as principal,
supervisor or central office administrator, as defined in section one, article one of this chapter, shall be
considered one area of employment.

(i) Employment for a full employment term shall equal one year of seniority, but no employee may
accrue more than one year of seniority during any given fiscal year. Employment for less than the full
employment term shall be prorated. A random selection system established by the employees and
approved by the board shall be used to determine the priority if two or more employees accumulate
identical seniority: Provided, That when two or more principals have accumulated identical seniority,
decisions on reductions in force shall be based on qualifications.

(K) Whenever a county board is required to reduce the number of professional personnel in its
employment, the employee with the least amount of seniority shall be properly notified and released from
employment pursuant to the provisions of section two, article two of this chapter. The provisions of this
subsection are subject to the following:

(1) All persons employed in a certification area to be reduced who are employed under a temporary
permit shall be properly notified and released before a fully certified employee in such a position is subject
to release;

(2) Notwithstanding any provision of this code to the contrary, all employees subject to release
shall be considered applicants for any vacancy in an established, existing or newly created position that, on
or before February 15, is known to exist for the ensuing school year, and for which they are qualified, and,
upon recommendation of the superintendent, the board shall appoint the successful applicant from among
them before posting such vacancies for application by other persons;

(3) An employee subject to release shall be employed in any other professional position where the
employee is certified and was previously employed or to any lateral area for which the employee is certified,
|l icensed or both, if the employee’s seniority is greate
of certification, licensure or both;

(4) If an employee subject to release holds certification, licensure or both in more than one lateral
area and if the employee’s seniority is greater than tFh
those areas of certification, licensure or both, the employee subject to release shall be employed in the
professional position held by the employee with the least seniority in any of those areas of certification,
licensure or both; and
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(5) If, prior to August 1 of the year a reduction in force is approved, the reason for any particular
reduction in force no longer exists as determined by the county board in its sole and exclusive judgment,
the board shall rescind the reduction in force or transfer and shall notify the released employee in writing of
his or her right to be restored to his or her position of employment. Within five days of being so notified, the
released employee shall notify the board, in writing, of his or her intent to resume his or her position of
employment or the right to be restored shall terminate. Notwithstanding any other provision of this
subdivision, if there is another employee on the preferred recall list with proper certification and higher
seniority, that person shall be placed in the position restored as a result of the reduction in force being
rescinded.

(') For the purpose of this article, all posi

defined in section one, article one of this chapter shall be lateral positions. For all other professional
positions, the county board of education shall adopt a policy by October 31, 1993, and may modify the
policy thereafter as necessary, which defines which positions shall be lateral positions. Fhe-beard-shall

December31.-1993-an ate-inanv-sy dina-vearinwhich-anv-county
submits-a-modification-ofits policy-relating-to-lateralpositions: In adopting the policy, the board shall give
consideration to the rank of each position in terms of title; nature of responsibilities; salary level;
certification, licensure or both; and days in the period of employment.

(m) After the twentieth day prior to the beginning of the instructional term, no person employed and
assigned to a professional position may transfer to another professional position in the county during that
instructional term unless the person holding that position does not have valid certification. The provisions of
this subsection are subject to the following:

(1) The person may apply for any posted, vacant positions with the successful applicant assuming
the position at the beginning of the next instructional term;

(2) Professional personnel who have been on an approved leave of absence may fill these
vacancies upon their return from the approved leave of absence;

(3) The county board, upon recommendation of the superintendent may fill a position before the
next instructional term when it is determined to be in the best interest of the students. The county
superintendent shall notify the state board of each transfer of a person employed in a professional position
to another professional position after the twentieth day prior to the beginning of the instructional term;

(4) The provisions of this subsection do not apply to the filling of a position vacated because of
resignation or retirement that became effective on or before the twentieth day prior to the beginning of the
instructional term, but not posted until after that date; and

(5) The Legislature finds that it is not in the best interest of the students, particularly in the
elementary grades, to have multiple teachers for any one grade level or course during the instructional
term. It is the intent of the Legislature that the filling of positions through transfers of personnel from one
professional position to another after the twentieth day prior to the beginning of the instructional term
should be kept to a minimum.

(n) All professional personnel whose seniority with the county board is insufficient to allow their
retention by the county board during a reduction in work force shall be placed upon a preferred recall list.
As to any professional position opening within the area where they had previously been employed or to any
lateral area for which they have certification, licensure or both, the employee shall be recalled on the basis
of seniority if no regular, full-time professional personnel, or those returning from leaves of absence with
greater seniority, are qualified, apply for and accept the position.

(o) Before position openings that are known or expected to extend for twenty consecutive
employment days or longer for professional personnel may be filled by the board, the board shall be
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required to notify all qualified professional personnel on the preferred list and give them an opportunity to
apply, but failure to apply shall not cause the employee to forfeit any right to recall. The notice shall be sent
by certified mail to the last known address of the employee, and it shall be the duty of each professional
personnel to notify the board of continued availability annually, of any change in address or of any change
in certification, licensure or both.

(p) Openings in established, existing or newly created positions shall be processed as follows:

(1) Boards shall be required to post and date notices of each opening at least once. At their
discretion, boards may post an opening for a position other than classroom teacher more than once in
order to attract more qualified applicants. At their discretion, boards may post an opening for a classroom
teacher one additional time after the first posting in order to attract more qualified applicants only if fewer
than three individuals apply during the first posting subject to the following:

(A) Each notice shall be posted in conspicuous working places for all professional personnel to
observe for at least five working days;

(B) At least one notice shall be posted within twenty working days of the position openings and
shall include the job description;

(C) Any special criteria or skills that are required by the position shall be specifically stated in the
job description and directly related to the performance of the job;

(D) Postings for vacancies made pursuant to this section shall be written so as to ensure that the
largest possible pool of qualified applicants may apply; and

(E) Job postings may not require criteria which are not necessary for the successful performance
of the job and may not be written with the intent to favor a specific applicant;

(2) No vacancy shall be filled until after the five-day minimum posting period of the most recent
posted notice of the vacancy;

(3) If one or more applicants under all the postings for a vacancy meets the qualifications listed in
the job posting, the successful applicant to fill the vacancy shall be selected by the board within thirty
working days of the end of the first posting period;

(4) A position held by a teacher who is certified, licensed or both, who has been issued a permit for
full-time employment and is working toward certification in the permit area shall not be subject to posting if
the certificate is awarded within five years; and

(5) Nothing provided herein shall prevent the county board of education from eliminating a position
due to lack of need.

(q) Notwithstanding any other provision of the code to the contrary, where the total number of
classroom teaching positions in an elementary school does not increase from one school year to the next,
but there exists in that school a need to realign the number of teachers in one or more grade levels,
kindergarten through six, teachers at the school may be reassigned to grade levels for which they are
certified without that position being posted: Provided, That the employee and the county board mutually
agree to the reassignment.

(r) Reductions in classroom teaching positions in elementary schools shall be processed as
follows:

(1) When the total number of classroom teaching positions in an elementary school needs to be
reduced, the reduction shall be made on the basis of seniority with the least senior classroom teacher
being recommended for transfer; and
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(2) When a specified grade level needs to be reduced and the least senior employee in the school
is not in that grade level, the least senior classroom teacher in the grade level that needs to be reduced
shall be reassigned to the position made vacant by the transfer of the least senior classroom teacher in the
school without that position being posted: Provided, That the employee is certified, licensed or both and
agrees to the reassignment.

(s) Any board failing to comply with the provisions of this article may be compelled to do so by
mandamus and shall be liable to any party prevailing against the board for court costs and reasonable
attorney fees as determined and established by the court. Further, employees denied promotion or
employment in violation of this section shall be awarded the job, pay and any applicable benefits retroactive
to the date of the violation and payable entirely from local funds. Further, the board shall be liable to any
party prevailing against the board for any court reporter costs including copies of transcripts.

(t) The county board shall compile, update annually on July 1 and make available by electronic or
other means to all employees a list of all professional personnel employed by the county, their areas of
certification and their seniority.

(u) Notwithstanding any other provision of this code to the contrary, upon recommendation of the
principal and approval by the classroom teacher and county board, a classroom teacher assigned to the
school may at any time be assigned to a new or existing classroom teacher position at the school without
the position being posted.

(v) The amendments to this section during the 2013 regular session of the Legislature shall be
effective for school years beginning on or after July 1, 2013, and the provisions of this section immediately
prior to those amendments remain in effect until July 1, 2013.

ARTICLE 5. AUTHORITY; RIGHTS; RESPONSIBILITY.

818A-5-1a. Possessing deadly weapons on premises of educational facilities; possessing a
controlled substance on premises of educational facilities; assaults and batteries committed by
students upon teachers or other school personnel; temporary suspension, hearing; procedure,
notice and formal hearing; extended suspension; sale of narcotic; expulsion; exception; alternative
education.

(a) A principal shall suspend a student from school or from transportation to or from the school on
any school bus if the student, in the determination of the principal after an informal hearing pursuant to
subsection (d) of this section, has: (i) Violated the provisions of subsection (b), section fifteen, article two,
chapter sixty-one of this code; (ii) violated the provisions of subsection (b), section eleven-a, article seven
of said chapter; or (iii) sold a narcotic drug, as defined in section one hundred one, article one, chapter
sixty-a of this code, on the premises of an educational facility, at a school-sponsored function or on a
school bus. If a student has been suspended pursuant to this subsection, the principal shall, within twenty-
four hours, request that the county superintendent recommend to the county board that the student be
expelled. Upon such a request by a principal, the county superintendent shall recommend to the county
board that the student be expelled. Upon such recommendation, the county board shall conduct a hearing
in accordance with subsections (e), (f) and (g) of this section to determine if the student committed the
alleged violation. If the county board finds that the student did commit the alleged violation, the county
board shall expel the student.

(b) A principal shall suspend a student from school, or from transportation to or from the school on
any school bus, if the student, in the determination of the principal after an informal hearing pursuant to
subsection (d) of this section, has: (i) Committed an act or engaged in conduct that would constitute a
felony under the laws of this state if committed by an adult; or (ii) unlawfully possessed on the premises of
an educational facility or at a school-sponsored function a controlled substance governed by the Uniform
Controlled Substances Act as described in chapter sixty-a of this code. If a student has been suspended
pursuant to this subsection, the principal may request that the superintendent recommend to the county
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board that the student be expelled. Upon such recommendation by the county superintendent, the county
board may hold a hearing in accordance with the provisions of subsections (e), (f) and (g) of this section to
determine if the student committed the alleged violation. If the county board finds that the student did
commit the alleged violation, the county board may expel the student.

(c) A principal may suspend a student from school, or transportation to or from the school on any
school bus, if the student, in the determination of the principal after an informal hearing pursuant to
subsection (d) of this section: (i) Threatened to injure, or in any manner injured, a student, teacher,
administrator or other school personnel; (ii) willfully disobeyed a teacher; (iii) possessed alcohol in an
educational facility, on school grounds, a school bus or at any school-sponsored function; (iv) used profane
language directed at a school employee or student; (v) intentionally defaced any school property; (vi)
participated in any physical altercation with another person while under the authority of school personnel; or
(vii) habitually violated school rules or policies. If a student has been suspended pursuant to this
subsection, the principal may request that the superintendent recommend to the county board that the
student be expelled. Upon such recommendation by the county superintendent, the county board may hold
a hearing in accordance with the provisions of subsections (e), (f) and (g) of this section to determine if the
student committed the alleged violation. If the county board finds that the student did commit the alleged
violation, the county board may expel the student.

(d) The actions of any student which may be grounds for his or her suspension or expulsion under
the provisions of this section shall be reported immediately to the principal of the school in which the
student is enrolled. If the principal determines that the alleged actions of the student would be grounds for
suspension, he or she shall conduct an informal hearing for the student immediately after the alleged
actions have occurred. The hearing shall be held before the student is suspended unless the principal
believes that the continued presence of the student in the school poses a continuing danger to persons or
property or an ongoing threat of disrupting the academic process, in which case the student shall be
suspended immediately and a hearing held as soon as practicable after the suspension.

The student and his or her parent(s), guardian(s) or custodian(s), as the case may be, shall be
given telephonic notice, if possible, of this informal hearing, which notice shall briefly state the grounds for
suspension.

At the commencement of the informal hearing, the principal shall inquire of the student as to
whether he or she admits or denies the charges. If the student does not admit the charges, he or she shall
be given an explanation of the evidence possessed by the principal and an opportunity to present his or her
version of the occurrence. At the conclusion of the hearing or upon the failure of the noticed student to
appear, the principal may suspend the student for a maximum of ten school days, including the time prior
to the hearing, if any, for which the student has been excluded from school.

The principal shall report any suspension the same day it has been decided upon, in writing, to the
parent(s), guardian(s) or custodian(s) of the student by regular United States mail. The suspension also
shall be reported to the county superintendent and to the faculty senate of the school at the next meeting
after the suspension.

(e) Prior to a hearing before the county board, the county board shall cause a written notice which
states the charges and the recommended disposition to be served upon the student and his or her
parent(s), guardian(s) or custodian(s), as the case may be. The notice shall state clearly whether the board
will attempt at hearing to establish the student as a dangerous student, as defined by section one, article
one of this chapter. The notice also shall include any evidence upon which the board will rely in asserting its
claim that the student is a dangerous student. The notice shall set forth a date and time at which the
hearing shall be held, which date shall be within the ten-day period of suspension imposed by the principal.

(f) The county board shall hold the scheduled hearing to determine if the student should be
reinstated or should ef, under the provisions of this section, must be expelled from school. If the county
board determines that the student should or must be expelled from school, it also may determine whether
the student is a dangerous student pursuant to subsection (g) of this section. At this, or any hearing before
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a county board conducted pursuant to this section, the student may be represented by counsel, may call
his or her own witnesses to verify his or her version of the incident and may confront and cross examine
witnesses supporting the charge against him or her. The hearing shall be recorded by mechanical means
unless recorded by a certified court reporter. The hearing may be postponed for good cause shown by the
student but he or she shall remain under suspension until after the hearing. The state board may adopt
other supplementary rules of procedure to be followed in these hearings. At the conclusion of the hearing
the county board shall either: (1) Order the student reinstated immediately at the end of his or her initial
suspension; (2) suspend the student for a further designated number of days; or (3) expel the student from
the public schools of the county.

(9) A county board that did not intend prior to a hearing to assert a dangerous student claim, that
did not notify the student prior to the hearing that a dangerous student determination would be considered
and that determines through the course of the hearing that the student may be a dangerous student shall
schedule a second hearing within ten days to decide the issue. The hearing may be postponed for good
cause shown by the student, but he or she remains under suspension until after the hearing.

A county board that expels a student, and finds that the student is a dangerous student, may
refuse to provide alternative education. However, after a hearing conducted pursuant to this section for
determining whether a student is a dangerous student, when the student is found to be a dangerous
student, is expelled and is denied alternative education, a hearing shall be conducted within three months
after the refusal by the board to provide alternative education to reexamine whether or not the student
remains a dangerous student and whether the student shall be provided alternative education. Thereafter,
a hearing for the purpose of reexamining whether or not the student remains a dangerous student and
whether the student shall be provided alternative education shall be conducted every three months for so
long as the student remains a dangerous student and is denied alternative education. During the initial
hearing, or in any subsequent hearing, the boardmayc onsi der t he history of
as any improvements made subsequent to the expulsion. If it is determined during any of the hearings that
the student is no longer a dangerous student or should be provided alternative education, the student shall
be provided alternative education during the remainder of the expulsion period.

(h) The superintendent may apply to a circuit judge or magistrate for authority to subpoena
witnesses and documents, upon his or her own initiative, in a proceeding related to a recommended
student expulsion or dangerous student determination, before a county board conducted pursuant to the
provisions of this section. Upon the written request of any other party, the superintendent shall apply to a
circuit judge or magistrate for the authority to subpoena witnesses, documents or both on behalf of the
other party in a proceeding related to a recommended student expulsion or dangerous student
determination before a county board. If the authority to subpoena is granted, the superintendent shall
subpoena the witnesses, documents or both requested by the other party. Furthermore, if the authority to
subpoena is granted, it shall be exercised in accordance with the provisions of section one, article five,
chapter twenty-nine-a of this code.

Any hearing conducted pursuant to this subsection may be postponed: (1) For good cause shown
by the student; (2) when proceedings to compel a subpoenaed witness to appear must be instituted; or (3)
when a delay in service ofasubpoenahi nder s either party’s ability
a witness. A student remains under suspension until after the hearing in any case where a postponement
occurs.

(i) Students may be expelled pursuant to this section for a period not to exceed one school year,
except that if a student is determined to have violated the provisions of subsection (a) of this section the
student shall be expelled for a period of not less than twelve consecutive months, subject to the following:
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(1) The county superintendent may lessen the mandatory period of twelve consecutive months for
the expulsion of the student if the circumstances of t|

(2) Upon the reduction of the period of expulsion, the county superintendent shall prepare a written
statement setting forth the circumstances of the studen
expulsion. The county superintendent shall submit the statement to the county board, the principal, the
faculty senate and the local school improvement council for the school from which the student was
expelled. The county superintendent may use the following factors as guidelines in determining whether or
not to reduce a mandatory twelve-month expulsion:

(A) The extent of the student’s malicious intent;
(B) The outcome of the student’'s misconduct;

(C) The student’'s past behavior history;

(D) The Il ikelihood of the student’s repeated miscon

(E) If applicable, successful completion or making satisfactory progress toward successful
completion of Juvenile Drug Court pursuant to section one-d of this section.

() In all hearings under this section, facts shall be found by a preponderance of the evidence.

(K) For purposes of this section, nothing herein may be construed to be in conflict with the federal
provisions of the Individuals with Disabilities Education Act, 20 U. S. C. §1400, et seq.

(I) Each suspension or expulsion imposed upon a student under the authority of this section shall
be recorded in the uniform integrated regional computer information system (commonly known as the West
Virginia Education Information System) described in subsection (f), section twenty-six, article two, chapter
eighteen of this code.

(1) The principal of the school at which the student is enrolled shall create an electronic record
within twenty-four hours of the imposition of the suspension or expulsion.

(2) Each record of a suspension or expulsion shal/l
number, the reason for the suspension or expulsion and the beginning and ending dates of the suspension
or expulsion.

(3) The state board shall collect and disseminate data so that any principal of a public school in
West Virginia can review the complete history of disciplinary actions taken by West Virginia public schools
against any student enrolled or seeking to enroll at th
are to allow every principal to fulfill his or her duty under subsection (b), section fifteen-f, article five, chapter
eighteen of this code to determine whether a student requesting to enroll at a public school in West Virginia
is currently serving a suspension or expulsion from another public school in West Virginia and to allow
principalst o obt ain gener al information about student s’ di sc

(m) Principals may exercise any other authority and perform any other duties to discipline students
consistent with state and federal law, including policies of the state board.

(n) Each county board is solely responsible for the administration of proper discipline in the public
schools of the county and shall adopt policies consistent with the provisions of this section to govern
disciplinary actions.

(o) For the purpose of thissecton, “principal” means the principal, a
or the administrative head of the school or a professional personnel designee of the principal or the
administrative head of the school.
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CHAPTER 18B. HIGHER EDUCATION.
ARTICLE 1. GOVERNANCE.
§18B-1-10. Potomac branch of West Virginia University.

(a) Notwithstanding any other provision of this code to the contrary, by July 1, 2005, Potomac State
College shall merge and consolidate with West Virginia University, and become a fully integrated division of
the university. All administrative and academic units shall be consolidated with primary responsibility for
direction and support assigned to West Virginia University. The advisory board previously appointed for
Potomac State College shall be known as the board of visitors and shall provide guidance to the division in
carrying out its mission.

(b) Operational costs for the Potomac campus may not exceed by more than ten percent the
average cost per full-time equivalent student for freestanding community and technical colleges or the
southern regional education board average expenditures for two-year institutions. West Virginia University
shall reduce these costs to the mandated level within four years.

(c) Auxiliary enterprises shall be incorporated into the West Virginia University auxiliary enterprise
system. The West Virginia University Board of Governors shall determine if operations at the Potomac
campus can be operated on a self-sufficient basis when establishing rates for auxiliary services and
products.

(d) Potomac State College has a strong reputation in agriculture and forestry instruction,
preprofessional programs in business, computer science and education, and basic liberal arts instruction.
These programs shall be further cultivated and emphasized as the sustaining mission of the Potomac
campus over the next decade, except that the Higher Education Policy Commission may change the
mission of the Potomac campus at any time the commission determines appropriate. In order to focus its
resources on these programs, the campus shall contract through Eastern West Virginia Community and
Technical College to provide work force development training, literacy education and technical education
programs which are most efficiently offered within a flexible community and technical college curriculum.
This collaborative relationship shall serve to strengthen both institutions and generate a model relationship
between traditional and community and technical college education for institutions throughout the state.

ARTICLE 1B. HIGHER EDUCATION POLICY COMMISSION.
18B-1B-4. Powers and duties of Higher Education Policy Commission.

(a) The primary responsibility of the commission is to develop, establish and implement policy that
will achieve the goals, objectives and priorities found in section one-a, article one and article one-d of this
chapter. The commission shall exercise its authority and carry out its responsibilities in a manner that is
consistent and not in conflict with the powers and duties assigned by law to the West Virginia Council for
Community and Technical College Education and the powers and duties assigned to the governing boards.
To that end, the commission has the following powers and duties relating to the governing boards under its
jurisdiction:

(1) Develop, oversee and advance the public policy agenda pursuant to article one-d of this chapter
to address major challenges facing the state, including, but not limited to, the following:
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(A) The goals, objectives and priorities established in this chapter including specifically those goals,
objectives and priorities pertaining to the compacts created pursuant to section seven, article one-d of this
chapter; and

(B) Development and implementation of the master plan described in section five, article one-d of
this chapter for the purpose of accomplishing the mandates of this section;

(2) Develop, oversee and advance the promulgation and implementation of a financing rule for
state institutions of higher education under its jurisdiction. The rule shall meet the following criteria:

(A) Provide for an adequate level of educational and general funding for institutions pursuant to
section five, article one-a of this chapter;

(B) Serve to maintain institutional assets, including, but not limited to, human and physical
resources and eliminating deferred maintenance; and

(C) Invest and provide incentives for achieving the priority goals in the public policy agenda,
including, but not limited to, those found in section one-a, article one and article one-d of this chapter;

(3) In collaboration with the council, create a policy leadership structure capable of the following
actions:

(A) Developing, building public consensus around and sustaining attention to a long-range public
policy agenda. In developing the agenda, the commission and council shall seek input from the Legislature
and the Governor and specifically from the state Board of Education and local school districts in order to
create the necessary linkages to assure smooth, effective and seamless movement of students through
the public education and post-secondary education systems and to ensure that the needs of public school
courses and programs can be fulfilled by the graduates produced and the programs offered,;

(B) Ensuring that the governing boards carry out their duty effectively to govern the individual
institutions of higher education; and

(C) Holding the governing boards and the higher education systems as a whole accountable for
accomplishing their missions and implementing their compacts;

(4) Develop and adopt each compact for the governing boards under its jurisdiction;
(5) Review and adopt the annual updates of the institutional compacts;

(6) Serve as the accountability point to state policymakers:

(A) The Governor for implementation of the public policy agenda; and

(B) The Legislature by maintaining a close working relationship with the legislative leadership and
the Legislative Oversight Commission on Education Accountability;

(7) Jointly with the council, promulgate legislative rules pursuant to article three-a, chapter twenty-
nine-a of this code to fulfill the purposes of section five, article one-a of this chapter;

(8) Establish and implement a peer group for each institution as described in section three, article
one-a of this chapter;

(9) Establish and implement the benchmarks and performance indicators necessary to measure
institutional progress in achieving state policy priorities and institutional missions pursuant to section seven,
article one-d of this chapter;
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aeleIressaat—leasptheﬂfauotrwngL Establlsh a formal process for |dent|fv|nq caprtal mvestment needs and for

determining priorities for these investments for consideration by the Governor and the Legislature as part of
the appropriation request process pursuant to article nineteen of this chapter;

evaluate qovern|nq board requests for caprtal project fmancrnq in accordance with article nineteen of this
chapter:;

(12) Den
aeeerdaneewithartrelemneteeaeﬁth&ehapter— Ensure that qovernlnq boards manage cap|tal pr0|ects and

facilities needs effectively, including review and approval or disapproval of capital projects, in accordance

with article nineteen of this chapter;

ehapter— Acquwe qual services as consrdered necessary, |ncIud|nq reoresentauon of the commission, its
governing boards, employees and officers before any court or administrative body, notwithstanding any
other provision of this code to the contrary. The counsel may be employed either on a salaried basis or on
a reasonable fee basis. In addition, the commission may, but is not required to, call upon the Attorney
General for legal assistance and representation as provided by law;

(15) Employ-aC i i iorHi is-article; Employ other
staff as necessary and approprrate to carrv out the dutres and responsrbrlmes of the commission and the

council, in accordance with article four of this chapter;

(17) Prev W
Advise and consent in the appomtment of the pre5|dents of the |nst|tut|ons of hlqher educatlon under |ts
jurisdiction pursuant to section six of this article. The role of the commission in approving an institutional
president is to assure through personal interview that the person selected understands and is committed to
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achieving the goals, objectives and priorities set forth in the compact, in section one-a, article one and
article one-d of this chapter;

ene—and—artrele—ene—d—ef—thrs—ehapter— Approve the total compensatron packaqe from aII sources for

presidents of institutions under its jurisdiction, as proposed by the governing boards. The governing boards
must obtain approval from the commission of the total compensation package both when institutional
presidents are employed initially and afterward when any change is made in the amount of the total
compensation package;

|mpIement the polrcv of the state to assure that parents and students have suffrcrent information at the
earliest possible age on which to base academic decisions about what is required for students to be
successful in college, other post-secondary education and careers related, as far as possible, to results
from current assessment tools in use in West Virginia;

faeaspessrbte%&reseﬁsiremeu#entassessmenﬂeelsmus%#esewrgm Approve and |mplement a
uniform standard jointly with the council to determine which students shall be placed in remedial or
developmental courses. The standard shall be aligned with college admission tests and assessment tools
used in West Virginia and shall be applied uniformly by the governing boards throughout the public higher
education system. The chancellors shall develop a clear, concise explanation of the standard which they
shall communicate to the State Board of Education and the State Superintendent of Schools;

state—supenntendent—eféeheets Jorntlv with the councrl develop and |mplement an oversrqht plan to

manage systemwide technology including, but not limited to, the following:

(A) Expanding distance learning and technology networks to enhance teaching and learning,
promote access to guality educational offerings with minimum duplication of effort; and

(B) Increasing the delivery of instruction to nontraditional students, to provide services to business
and industry and increase the management capabilities of the higher education system.

(C) Notwithstanding any other provision of law or this code to the contrary, the council, commission
and governing boards are not subject to the jurisdiction of the Chief Technology Officer for any purpose;

(22) Jeintly
teehnelegyrnehgrd+ng—leutenet—hm4tedite—the4‘-elte\AAn~9L Establrsh and |mpIement poIrcres and procedures to
ensure that a student may transfer and apply towar d t h e reguirements f o
maximum number of credits earned at any regionally accredited in-state or out-of-state community and
technical college with as few requirements to repeat courses or to incur additional costs as are consistent
with sound academic policy;
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(23) Establish and implement policies and procedures to ensure that a student may transfer and
apply toward the requirements for a b-a—e-h—e tlegree’ the maximum number of credits earned at any
regionally accredited in-state or out-of-state community-and-technical-college higher education institution
with as few requirements to repeat courses or to incur additional costs as are consistent with sound
academic policy;

(24) Establish and implement policies and procedures to ensure that a student may transfer and
apply toward the requirements for a ma s t elegreesthe maximum number of credits earned at any
regionally accredited in-state or out-of-state higher education institution with as few requirements to repeat
courses or to incur additional costs as are consistent with sound academic policy;

policies and programs, in cooperatlon Wlth the councrl and the governing boards, through which a student
who has gained knowledge and skills through employment, participation in education and training at
vocational schools or other education institutions, or Internet-based education programs, may demonstrate
by competency-based assessment that he or she has the necessary knowledge and skills to be granted

academic credit or advanced placement standing toward the requirementsofan associ ate’' s degree
bachelor’s degree at a state institution of higher educ
Seek out and attend reqronal natronal and international meetrnqs and forums on educatron and workforce

development-r el at ed topics as, in the commission’'s discretio

duties as members, for the purpose of keeping abreast of education trends and policies to aid it in
developing the policies for this state to meet the established education goals, objectives and priorities
pursuant to section one-a, article one and article one-d of this chapter;

: Promulgate and
|mplement arule for hrqher educatlon qovernlnq boards and institutions to follow when considering capital

projects pursuant to article nineteen of this chapter;

to the appropnate agencies of the executive and qu|slat|ve branches of state government an appropriation

request that reflects recommended appropriations for the commission and the governing boards under its
jurisdiction. The commission shall submit as part of its appropriation request the separate recommended
appropriation reqguest it received from the council, both for the council and for the governing boards under
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the council’®™s jurisdiction. The c¢ommiatossibasedormeachual |y s heée
institution’'s progress toward meeting the goals of its

commission mav assess mstrtutrons under its jurisdiction, mcIudrnq Marshall University and West Vrrqrnra
University, for the payment of expenses of the commission or for the funding of statewide higher education
services, obligations or initiatives related to the goals set forth for the provision of public higher education in
the state;

e#—pubhc—hrgher—edeeatren—rn—the—s{ate Promulqate ruIes aIIocatrnq rermbursement of approprratrons if

made available by the Legislature, to governing boards for qualifying noncapital expenditures incurred in
providing services to students with physical, learning or severe sensory disabilities;

studems—wrth—physreal—leammg—epsevere—sensery—drsabmaes Make apporntments to boards and
commissions where this code requires appointments from the State College System Board of Directors or
the University of West Virginia System Board of Trustees which were abolished effective June 30, 2000,
except in those cases where the required appointment has a specific and direct connection to the provision
of community and technical college education, the appointment shall be made by the council.
Notwithstanding any provisions of this code to the contrary, the commission or the council may appoint one
of its own members or any other citizen of the state as its designee. The commission and council shall
appoint the total number of persons in the aggregate required to be appointed by these previous governing
boards;

thrs code and sectron SiX, artrcle one of this chapter promulgate rules necessarv or expedient to fqurII the
purposes of this chapter. The commission and the council shall promulgate a uniform joint legislative rule
for the purposes of standardizing, as much as possible, the administration of personnel matters among the
state institutions of higher education and implementing the provisions of articles seven, eight, nine and
nine-a of this chapter;

Determrne when a |ornt ruIe among the qovernlnq boards under its |ur|sd|ct|on is necessarv or required bv

law and, in those instances, in consultation with the governing boards under its jurisdiction, promulgate the
joint rule;
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premutgate—the—jemt—rute- Promulqate and |mplement a ruIe |0|ntly Wrth the counC|I Whereby course cred|t
earned at a community and technical college transfers for program credit at any other state institution of
higher education and is not limited to fulfilling a general education requirement;

: Bv October 1, 2011 promulqate a
rule pursuant to section one, artrcle ten of this chapter establlshmq tuition and fee policy for all governing
boards under the jurisdiction of the commission, including Marshall University and West Virginia University.
The rule shall include, but is not limited to, the following:

(A) Comparisons with peer institutions;

(B) Differences among institutional missions;

(C) Strategies for promoting student access;

(D) Consideration of charges to out-of-state students; and

(E) Such other policies as the commission and council consider appropriate;

ﬁeﬂemngt Implement qeneral dlsease awareness |n|t|at|ves to educate parents and students, partlcularlv
dormitory residents, about meningococcal meningitis; the potentially life-threatening dangers of contracting
the infection; behaviors and activities that can increase risks; measures that can be taken to prevent
contact or infection; and potential benefits of vaccination. The commission shall encourage governing
boards that provide medical care to students to provide access to the vaccine for those who wish to receive
it; and

tand NotW|thstand|nq any other provision of this code to the contrarv sell, lease, convey or othenN|se
dispose of all or part of any real property that it owns, in accordance with article nineteen of this chapter.
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(b) In addition to the powers and duties listed in subsection (a) of this section, the commission has
the following general powers and duties related to its role in developing, articulating and overseeing the
implementation of the public policy agenda:

(1) Planning and policy leadership, including a distinctandvi si bl e rol e in setti

agenda and in serving as an agent of change;

(2) Policy analysis and research focused on issues affecting the system as a whole or a
geographical region thereof;

(3) Development and implementation of institutional mission definitions, including use of incentive
funds to influence institutional behavior in ways that are consistent with public priorities;

(4) Academic program review and approval for governing boards under its jurisdiction. The review
and approval includes use of institutional missions as a template to judge the appropriateness of both new
and existing programs and the authority to implement needed changes.

(A) The commission’s authority to review a
University or West Virginia University is limited to programs that are proposed to be offered at a new
location not presently served by that institution;

(B) The commission shall approve or disapprove proposed academic degree programs in those
instances where approval is required as soon as practicable, but in any case not later than six months from
the date the governing board makes an official request. The commission may not withhold approval
unreasonably

(5) Distribution of funds appropriated to the commission, including incentive and performance-
based funds;

(6) Administration of state and federal student aid programs under the supervision of the vice
chancellor for administration, including promulgation of rules necessary to administer those programs;

(7) Serving as the agent to receive and disburse public funds when a governmental entity requires
designation of a statewide higher education agency for this purpose;

(8) Developing, establishing and implementing information, assessment, accountability and
personnel systems, including maintaining statewide data systems that facilitate long-term planning and
accurate measurement of strategic outcomes and performance indicators;

(9) Jointly with the council, promulgating and implementing rules for licensing and oversight for
both public and private degree-granting and nondegree-granting institutions that provide post-secondary
education courses or programs in the state. The council has authority and responsibility for approval of all
post-secondary courses or programs providing community and technical college education as defined in
section two, article one of this chapter;

(10) Developing, implementing and overseeing statewide and regional projects and initiatives
related to providing post-secondary education at the baccalaureate level and above such as those using
funds from federal categorical programs or those using incentive and performance-based funds from any
source;

(11) Quality assurance that intersects with all other duties of the commission particularly in the
areas of research, data collection and analysis, personnel administration, planning, policy analysis,
program review and approval, budgeting and information and accountability systems; and

(12) Developing budgets and allocating resources for governing boards under its jurisdiction:
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(A) For all governing boards under its jurisdiction, except the governing boards of Marshall
University and West Virginia University, the commission shall review institutional operating budgets, review
and approve capital budgets, and distribute incentive and performance-based funds;

(B) For the governing boards of Marshall University and West Virginia University, the commission
shall distribute incentive and performance-based funds and may review and comment upon the institutional
operating budgets and capital budgets. The commi ssion
governing board’s minute record.

(c) In addition to the powers and duties provided in subsections (a) and (b) of this section and any
other powers and duties assigned to it by law, the commission has other powers and duties necessary or
expedient to accomplish the purposes of this article.

(d) The commission may withdraw specific powers of a governing board under its jurisdiction for a
period not to exceed two years, if the commission determines that any of the following conditions exist:

(1) The governing board has failed for two consecutive years to develop or implement an
institutional compact as required in article one-d of this chapter;

(2) The commission has received information, substantiated by independent audit, of significant
mismanagement or failure to carry out the powers and duties of the governing board according to state law;
or

(3) Other circumstances which, in the view of the commission, severely limit the capacity of the
governing board to exercise its powers or carry out its duties and responsibilities.

The commission may not withdraw specific powers for a period exceeding two years. During the
withdrawal period, the commission shall take all steps necessary to reestablish sound, stable and
responsible institutional governance.

ARTICLE 1D. HIGHER EDUCATION ACCOUNTABILITY.
§18B-1D-8. Institutional and system report cards.

(a) The purpose of the institutional and statewide report cards is to make information available to
parents, students, faculty, staff, state policymakers and the general public on the quality and performance
of public higher education. The focus of the report cards is to determine annual progress of the
commission, the council and institutions under their respective jurisdictions toward achieving state goals
and objectives identified in this article and section one-a, article one of this chapter and system goals and
objectives contained in the statewide master plans of the commission and council created pursuant to
section five of this article.

(b) The information contained in the report cards shall be consistent and comparable between and
among state institutions of higher education. If applicable, the information shall allow for easy comparison
with higher education-related data collected and disseminated by the Southern Regional Education Board,
the United States Department of Education and other education data-gathering and data-disseminating
organizations upon which state policymakers frequently rely in setting policy.

(c) The rules required by subsection (c), section one of this article shall provide for the collection,
analysis and dissemination of information on the performance of the state institutions of higher education,
including health sciences education, in relation to the findings, goals and objectives set forth in this article
and section one-a, article one of this chapter and those contained in the statewide master plans of the
commission and council developed pursuant to section five of this article.
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(1) The objective of this portion of the rule is to ensure that the Legislative Oversight Commission
on Education Accountability and others identified in subsection (a) of this section are provided with full and
accurate information while minimizing the institutional burden of recordkeeping and reporting.

(2) This portion of the rule shall identify various indicators of student and institutional performance
that, at a minimum, must be reported annually, set forth general guidelines for the collection and reporting
of data and provide for the preparation, printing and distribution of report cards under this section.

(d) The report cards shall be analysis-driven, rather than simply data-driven, and shall present
information in a format that can inform education policymaking. They shall include an executive summary
which outlines significant trends, identifies major areas of concern and discusses progress toward meeting
state and system goals and objectives. They shall be brief and concise, reporting required information in
nontechnical language. Any technical or supporting material to be included shall be contained in a separate
appendix.

(e) The statewide report card shall include the data for each separately listed, applicable indicator
identified in the rule promulgated pursuant to subsection (c) of this section and the aggregate of the data
for all public institutions of higher education.

(f) The statewide report card shall be prepared using actual institutional, state, regional and
national data, as applicable and available, indicating the present performance of the individual institutions,
the governing boards and the state systems of higher education. Statewide report cards shall be based
upon information for the current school year or for the most recent school year for which the information is
available, in which case the year shall be clearly noted.

(g9) The president or chief executive officer of each state institution of higher education shall
prepare and submit annually all requested data to the commission at the times established by the
commission.

(h) The higher education central office staff, under the direction of the Vice Chancellor for
Administration, shall provide technical assistance to each institution and governing board in data collection
and reporting and is responsible for assembling the statewide report card from information submitted by
each governing board.

(i) The statewide report card shall be completed and disseminated with copies to the Legislative
Oversight Commission on Education Accountability prior to January 1 of each year and the staff of the
commission and the council shall prepare a report highlighting specifically the trends, progress toward
meeting goals and objectives and major areas of concern for public higher education, including medical
education, for presentation to the Legislative Oversight Commission on Education Accountability at the
interim meetings in January, 2009, and annually thereafter.

Legislature-makes-a-specificreguestfora-particularreport: For a reasonable fee, the Vice Chancellor for
Administration shall make copies of the report cards, including any appendices of supporting material,
available to any individual requesting them.




818B-1D-8a. Modification to reporting requirements to the Leqgislative Oversight Commission on

Education Accountability.

(a) Notwithstanding any other provisions of this code to the contrary, the following statutorily
mandated reports are not required to be prepared and submitted annually to the Legislature but this
information and data previously contained therein shall be combined with other reports in a manner that
reduces the cost and increases the efficacy of those reports. This includes:

(1) All personnel, classification, compensation and human resources reports set out in section four,
article one-b of this chapter, section six, article two-b of this chapter and article nine-a of this chapter;

(2) All capital appropriation requests, priorities and campus and state capital development plans
set out in section four, article one-b of this chapter, section six, article two-b of this chapter and article
nineteen of this chapter;

(3) All academic related matters and reports including those detailing institutional reauthorization at
section seven, article four of this chapter; training of institutional Boards of Governors set out in section
nine, article one-d of this chapter and section one, article ten of this chapter dealing with institutional
compliance with tuition and fee increases;

(4) All financial aid reports including PROMISE, HEAPS, the Higher Education Grant Program, the
Nursing Scholarship Program, the Underwood-Smith Teacher Scholarship Program and others set out in
chapter eighteen-c of this code.

(b) In order to create more efficiency, reporting deadlines of statutorily or rule mandated reports
may be altered, as needed by the Commission without a statutory or rule-making change: Provided, That
the reports are always provided within any given calendar year.
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ARTICLE 2B. WEST VIRGINIA COUNCIL FOR COMMUNITY AND TECHNICAL COLLEGE
EDUCATION.

818B-2B-6. Powers and duties of the council.

(@) The council is the sole agency responsible for administration of vocational-technical-
occupational education and community and technical college education in the state. The council has
jurisdiction and authority over the community and technical colleges and the statewide network of
independently accredited community and technical colleges as a whole, including community and technical
college education programs as defined in section two, article one of this chapter.

(b) The council shall propose rules pursuant to section six, article one of this chapter and article
three-a, chapter twenty-nine-a of this code to implement the provisions of this section and applicable
provisions of article one-d of this chapter:

(1) To implement the provisions of article one-d of this chapter relevant to community and technical
colleges, the council may propose rules jointly with the commission, or separately, and may choose to
address all components of the accountability system in a single rule or may propose additional rules to
cover specific components;

(2) The rules pertaining to financing policy and benchmarks and indicators required by this section
shall be filed with the Legislative Oversight Commission on Education Accountability by October 1, 2008.
Nothing in this subsection requires other rules of the council to be promulgated again under the procedure
set forth in article three-a, chapter twenty-nine-a of this code unless such rules are rescinded, revised,
altered or amended; and

(3) The Legislature finds that an emergency exists and, therefore, the council shall propose an
emergency rule or rules to implement the provisions of this section relating to the financing policy and
benchmarks and indicators in accordance with section six, article one of this chapter and article three-a,
chapter twenty-nine-a of this code by October 1, 2008. The emergency rule or rules may not be
implemented without prior approval of the Legislative Oversight Commission on Education Accountability.

(c) The council has the following powers and duties relating to the authority established in
subsection (a) of this section:

(1) Develop, oversee and advance the public policy agenda for community and technical college
education for the purpose of accomplishing the mandates of this section, including, but not limited to, the
following:

(A) Achieving the goals and objectives established in articles one and one-d of this chapter;

(B) Addressing the goals and objectives contained in the institutional compacts created pursuant to
section seven, article one-d of this chapter; and

(C) Developing and implementing the master plan described in section five, article one-d of this
chapter;

(2) Propose a legislative rule pursuant to subsection (b) of this section and article three-a, chapter
twenty-nine-a of this code to develop and implement a financing policy for community and technical college
education in West Virginia. The rule shall meet the following criteria:

(A) Provide an adequate level of education and general funding for institutions pursuant to section
five, article one-a of this chapter;

(B) Serve to maintain institutional assets, including, but not limited to, human and physical
resources and deferred maintenance;
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(C) Establish a plan for strategic funding to strengthen capacity for support of community and
technical college education; and

(D) Establish a plan that measures progress and provides performance-based funding to
institutions which make significant progress in the following specific areas:

(i) Achieving the objectives and priorities established in article one-d of this chapter;

(i) Serving targeted populations, especially working age adults twenty-five years of age and over;
(iii) Providing access to high-cost, high-demand technical programs in every region of the state;
(iv) Increasing the percentage of functionally literate adults in every region of the state; and

(v) Providing high-quality community and technical college education services to residents of every
region of the state.

(3) Create a policy leadership structure relating to community and technical college education
capable of the following actions:

(A) Developing, building public consensus around and sustaining attention to a long-range public
policy agenda. In developing the agenda, the council shall seek input from the Legislature and the
Governor and specifically from the State Board of Education and local school districts in order to create the
necessary linkages to assure smooth, effective and seamless movement of students through the public
education and post-secondary education systems and to ensure that the needs of public school courses
and programs can be fulfilled by the graduates produced and the programs offered;

(B) Ensuring that the governing boards of theins t i t ut i ons wunder the ¢
their duty effectively to govern the individual institutions of higher education; and

(C) Holding each community and technical college and the statewide network of independently
accredited community and technical colleges as a whole accountable for accomplishing their missions and
achieving the goals and objectives established in articles one, one-d and three-c of this chapter;

(4) Develop for inclusion in the statewide public agenda, a plan for raising education attainment,
increasing adult literacy, promoting workforce and economic development and ensuring access to
advanced education for the citizens of West Virginia;

(5) Provide statewide leadership, coordination, support, and technical assistance to the community
and technical colleges and to provide a focal point for visible and effective advocacy for their work and for
the public policy agendas approved by the commission and council;

(6) Review and adopt annually all institutional compacts for the community and technical colleges
pursuant to the provisions of section seven, article one-d of this chapter;

(7) Fulfill the mandates of the accountability system established in article one-d of this chapter and
report on progress in meeting established goals, objectives, and priorities to the elected leadership of the
state;

(8) Propose a legislative rule pursuant to subsection (b) of this section and article three-a, chapter
twenty-nine-a of this code to establish benchmarks and indicators in accordance with the provisions of this
subsection;

(9) Establish and implement the benchmarks and performance indicators necessary to measure
institutional progress:
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(A) In meeting state goals, objectives, and priorities established in articles one and one-d of this
chapter;

(B) In carrying out institutional missions; and

(C) In meeting the essential conditions established in article three-c of this chapter;

aneLene-éeHhusehaptep Establlsh a formal process for |dent|fy|nq needs for capltal mvestments and for
determining priorities for these investments for consideration by the Governor and the Legislature as part of
the appropriation request process. Notwithstanding the language in subdivision eleven, subsection a,
section four, article one-b of this chapter, the commission is not a part of the process for identifying needs
for capital investments for the statewide network of independently accredited community and technical

colleges;

ee#ege&Draw upon the expertise available within the Gover
West Virginia Development Office as a resource in the area of workforce development and training;

Acqwre qual services that are conS|dered necessary, |nclud|nq representatlon of the councn
institutions, employees and officers before any court or administrative body, notwithstanding any other
provision of this code to the contrary. The counsel may be employed either on a salaried basis or on a
reasonable fee basis. In addition, the council may, but is not required to, call upon the Attorney General for
legal assistance and representation as provided by law;

legaLassus&aJmeand—FepresemaueﬂaspﬁewdedbyJaw Emplov a chancellor for commumtv and techmcal

college education pursuant to section three of this article;
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(14)
ofthis-article: Emplov other staff as necessary and approprlate to carry out the dutles and responsrbrlrtles of
the council consistent with the provisions of section two, article four of this chapter;

necessary and approprlate to carry out the dutles and responsrbllltles of the council who are employed
solely by the council;

(16)

- Provide sur[able offlces in Charleston for the chancellor
and other staff: Provided, That the offices may be located outside of Charleston at a technology and
research center: Provided, however, That the current employees of WVNET shall not be moved from
Monongalia County without legislative approval;

Approve the total compensatlon packaqe from aII sources for presidents of communltv and technlcal
colleges, as proposed by the governing boards. The governing boards must obtain approval from the
council of the total compensation package both when presidents are employed initially and subsequently
when any change is made in the amount of the total compensation package;

|mplement poI|C|es and procedures to ensure that students may transfer and applv toward the requirements
for a degree the maximum number of credits earned at any regionally accredited in-state or out-of-state
higher education institution with as few requirements to repeat courses or to incur additional costs as is
consistent with sound academic policy;

t&meu#addttrenateestsasrseensrsterﬁwthsewqd—aeademtepehey Establrsh and |mplement poI|C|es and

programs, jointly with the community and technical colleges, through which students who have gained
knowledge and skills through employment, participation in education and training at vocational schools or
other education institutions, or internet-based education programs, may demonstrate by competency-based
assessment that they have the necessary knowledge and skills to be granted academic credit or advanced
pl acement standing toward the requirements of
institution of higher education;

reqmnal and national meetings and forums on educatlon and workforce development related topics, as

council members consider critical for the performance of their duties. The council shall keep abreast of
national and regional community and technical college education trends and policies to aid members in
developing the policies for this state that meet the education goals and objectives established in articles
one and one-d of this chapter;

66

an

assoc



Assess community and technical colleqes
for the payment of expenses of the council or for the funding of statewide services, obligations or initiatives
related specifically to the provision of community and technical college education;

Promulqate rules aIIocatlnq re|mbursement of appropnatlons if made
available by the Legislature, to communltv and technical colleges for qualifying noncapital expenditures
incurred in the provision of services to students with physical, learning or severe sensory disabilities;

authontv of the commission in examining and approvmq tumon and fee increase proposals submitted by
community and technical college governing boards as provided in section one, article ten of this chapter;

ene—arﬁeletene%sehap&er— Develop and submlt to the commission, a smqle budqet for communltv and
technical college education that reflects recommended appropriations for community and technical colleges
and that meets the following conditions:

(A) Incorporates the provisions of the financing rule mandated by this section to measure and
provide performance funding to institutions which achieve or make significant progress toward achieving
established state objectives and priorities;

(B) Considers the progress of each institution toward meeting the essential conditions set forth in
section three, article three-c of this chapter, including independent accreditation; and

(C) Considers the progress of each institution toward meeting the goals, objectives, and priorities
established in article one-d of this chapter and its approved institutional compact.

(26)
developmentaccount; Establlsh a plan of strateqlc fundlnq to strenqthen capacnv for support and assure
delivery of high-quality community and technical college education in all regions of the state;
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among_all state-level, regional and local entities providing post-secondary vocational education or
workforce development and coordinate all public institutions and entities that have a community and

technical college mission;

community and technical colleges seeking mdependent accreditation and for holding governing boards
accountable for meeting the essential conditions pursuant to article three-c of this chapter;

eendrtrens—pursuant—te—artrele—mree-c—ef—thrs—ehaptep Advrse and consent in the apporntment of the

presidents of the community and technical colleges pursuant to section six, article one-b of this chapter.
The role of the council in approving a president is to assure through personal interview that the person
selected understands and is committed to achieving the goals and objectives established in the institutional
compact and in articles one, one-d and three-c of this chapter;

three—eef%hrsehapter— Prowde a smqle stateW|de link for current and prospectlve emplovers Whose needs

extend beyond one locality;

(31) Prev
beyond-one-locality; Prowde a mechanlsm capable of serving two or more |nst|tut|ons to facrlltate |0|nt
problem-solving in areas including, but not limited to the following:

(A) Defining faculty roles and personnel policies;

(B) Delivering high-cost technical education programs across the state;

(C) Providing one-stop service for workforce training to be delivered by multiple institutions; and

(D) Providing opportunities for resource-sharing and collaborative ventures;

(32) Prowvi i j
se4v|ng—rn—areas—rneIud+ng—but—net—hmtted—te—the—feltemngL Provrde support and technlcal aSS|stance to
develop, coordinate, and deliver effective and efficient community and technical college education
programs and services in all regions of the state;

Assist the communltv and techmcal colleges in establlshlnq and promotlnq links Wlth busmess industry and
labor in the geographic areas for which each community and technical college is responsible;




Develop alliances among the community and technical colleges for resource sharing, joint development of
courses and courseware, and sharing of expertise and staff development;

aqqressrvelv as an advocate for deveIopment of a seamless curriculum;

(36) : - Cooperate with
all providers of education services in the state to remove barriers relatlnq toa seamless system of public

and higher education and to transfer and articulate between and among community and technical colleges,
state colleges and universities and public education, preschool through grade twelve;

(38) Encourage-the-mostefficientuse-of available resources; Coordinate with the commission in

informing public school students, their parents and teachers of the academic preparation that students
need in order to be prepared adequately to succeed in their selected fields of study and career plans,
including presentation of academic career fairs;

. : omtlleth
the commission, approve and |mplement a unrform standard as developed bv the chancellors to

determine which students shall be placed in remedial or developmental courses. The standard shall be
aligned with college admission tests and assessment tools used in West Virginia and shall be applied
uniformly by the governing boards throughout the public higher education system. The chancellors shall
develop a clear, concise explanation of the standard which the governing boards shall communicate to the
State Board of Education and the State Superintendent of Schools;

: Develop and
|mpIement strateqres and curnculum for provrdrnq developmental education which shall be applied by any

state institution of higher education providing developmental education;

Develop a statewrde svstem of communrtv and technrcal college proqrams and services in everv region of

West Virginia for competency-based certification of knowledge and skills, including a statewide
competency-based associate degree program;

statewrdeeempeteney-basedﬂasseeratadegreepregmm Revrew and approve aII |nst|tut|onal master plans

for the community and technical colleges pursuant to section four, article two-a of this chapter;

(43) Review

Propose rules for promulqat|on pursuant to

subsection (b) of this sectlon and article three-a, chapter twentv—nrne a of this code that are necessary or
expedient for the effective and efficient performance of community and technical colleges in the state;

69



pe#erma%ee#eommumtyand—teelwe&eoﬂege&mthestat& In |ts sole drscretron transfer anv rule under

its jurisdiction, other than a legislative rule, to the jurisdiction of the governing boards who may rescind,
revise, alter or amend any rule transferred pursuant to rules adopted by the council and provide technical
assistance to the institutions under its jurisdiction to aid them in promulgating rules;

ard—them—rn—premelgatrng—rute& Develop for |ncIusron in the hrqher educatron report card, as defrned in
section eight, article one-d of this chapter, a separate section on community and technical colleges. This
section shall include, but is not limited to, evaluation of the institutions based upon the benchmarks and
indicators developed in subdivision (9) of this subsection;

subdwrslen—eg)—ef—the—subseetm Facrlrtate contrnuatron of the Advantaqe VaIIev Communltv CoIque
Network under the leadership and direction of Marshall Community and Technical College;

other reqronal networks of afflllated communltv and technlcal colleqes that the council finds to be
appropriate and in the best interests of the citizens to be served;

Develop wrth the State Board of Educatron plans for secondarv and post- secondarv vocational- technrcal-

occupational and adult basic education, including, but not limited to the following:

(A) Policies to strengthen vocational-technical-occupational and adult basic education; and

(B) Programs and methods to assist in the improvement, modernization and expanded delivery of
vocational-technical-occupational and adult basic education programs;

Drstrrbute federal vocatronal educatron fundrnq orovrded under the Carl D Perkrns Vocatronal and

Technical Education Act of 1998, PL 105-332, with an emphasis on distributing financial assistance among
secondary and post-secondary vocational-technical-occupational and adult basic education programs to
help meet the public policy agenda.

In distributing funds the council shall use the following guidelines:

(A) Polici
State Board of Education shaII contrnue to be the frscal agent for federal vocatronal education fundrnq

State Board of Educatlon and the counC|I shall be determined by rule promulgated by the council under the

provisions of article three-a, chapter twenty-nine-a of this code. The council shall first obtain the approval of
the State Board of Education before proposing a rule;
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pregramstehetemeetthepubhc—peheyagenda CoIIaborate cooperate and |nteract wrth aII secondarv and

post-secondary vocational-technical-occupational and adult basic education programs in the state,
including the programs assisted under the federal Carl D. Perkins Vocational and Technical Education Act
of 1998, PL 105-332, and the Workforce Investment Act of 1998, to promote the development of seamless
curriculum and the elimination of duplicative programs;

ef—dupheatwe—pregram& Coordrnate the dellverv of vocatlonal technlcal occupatlonal and adult basrc
education in a manner _designed to make the most effective use of available public funds to increase
accessibility for students;

student& Analyze and report to the State Board of Educatlon on the dlstnbutlon of spendlnq for vocatlonal-
technical-occupational and adult basic education in the state and on the availability of vocational-technical-
occupational and adult basic education activities and services within the state;

Promote the delrverv of vocatronal technrcal occupatronal educatron adult basrc educatron and communrtv
and technical college education programs in the state which emphasize the involvement of business,
industry and labor organizations;

bu&ness—mdt:rstry—and—labepergarnaatten& Promote publrc partrcrpatron in the provision of vocatronal—

technical-occupational education, adult basic education and community and technical education at the local
level, emphasizing programs which involve the participation of local employers and labor organizations;

vocatronal technlcal occupatronal educatlon adult basrc educatlon and community and technical college
education programs _to _handicapped and disadvantaged individuals, adults in need of training and
retraining, single parents, homemakers, participants in programs designed to eliminate sexual bias and
stereotyping and criminal offenders serving in correctional institutions;




institutions: Meet annually between the months of October and December with the Advisory Committee of
Community and Technical College Presidents created pursuant to section eight of this article to discuss
those matters relating to community and technical college education in which advisory committee members
or the council may have an interest;

er—theeeuneﬂ—may—haveaanHteFeSLAccept and expend any qn‘t qrant contnbut|on bequest endowment

or other money for the purposes of this article;

(58) W
putpeses@f—tht&atttela Assume the powers set out in sectlon nine of th|s article. The rules prewously
promulgated by the State College System Board of Directors pursuant to that section and transferred to the
commission are hereby transferred to the council and shall continue in effect until rescinded, revised,
altered or amended by the council;

by4h&eeune¢ Pursuant to the provisions of subsectlon (b)
twenty-nine-a of this code, promulgate a uniform joint legislative rule with the commission for the purpose
of standardizing, as much as possible, the administration of personnel matters among the institutions of
higher education;

htghepedueatlew Determlne When a |0|nt rule among the governing boards of the communltv and technlcal
colleges is necessary or required by law and, in those instances and in consultation with the governing
boards, promulgate the joint rule;

beatds—premulgatethedewﬁute Promulqate a |0|nt rule Wlth the commission establlshlnq tumon and fee

policy for all institutions of higher education. The rule shall include, but is not limited to, the following:

(A) Comparisons with peer institutions;

(B) Differences among institutional missions;

(C) Strategies for promoting student access;

(D) Consideration of charges to out-of-state students; and

(E) Any other policies the commission and council consider appropriate;

the West Virginia Division of H|qhwavs studv a method for increasing the signage S|qn|fv|nq community

and technical college locations along the state interstate highways, and report to the Legislative Oversight
Commission on Education Accountability regarding any recommendations and required costs; and
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h Co ion a op—Accountability egardina—any
recommendations-and-required-costs:and Implement a policy jointly with the commission whereby any
course credit earned at a community and technical college transfers for program credit at any other state
institution of higher education and is not limited to fulfilling a general education requirement.

(d) In addition to the powers and duties listed in subsections (a), (b) and (c) of this section, the
council has the following general powers and duties related to its role in developing, articulating and
overseeing the implementation of the public policy agenda for community and technical colleges:

(1) Planning and policy | eadership including

agenda for the delivery of community and technical college education and in serving as an agent of
change;

(2) Policy analysis and research focused on issues affecting the community and technical college
network as a whole or a geographical region thereof;

(3) Development and implementation of each community and technical college mission definition
including use of incentive and performance funds to influence institutional behavior in ways that are
consistent with achieving established state goals, objectives, and priorities;

(4) Academic program review and approval for the institutions under its jurisdiction, including the
use of institutional missions as a template to judge the appropriateness of both new and existing programs
and the authority to implement needed changes;

(5) Development of budget and allocation of resources for institutions delivering community and
technical college education, including reviewing and approving institutional operating and capital budgets
and distributing incentive and performance-based funding;

(6) Acting as the agent to receive and disburse public funds related to community and technical
college education when a governmental entity requires designation of a statewide higher education agency
for this purpose;

(7) Development, establishment and implementation of information, assessment and internal
accountability systems, including maintenance of statewide data systems that facilitate long-term planning
and accurate measurement of strategic outcomes and performance indicators for community and technical
colleges;

(8) Jointly with the commission, development, establishment and implementation of policies for
licensing and oversight of both public and private degree-granting and nondegree-granting institutions that
provide post-secondary education courses or programs;

(9) Development, implementation and oversight of statewide and regionwide projects and initiatives
related specifically to providing community and technical college education such as those using funds from
federal categorical programs or those using incentive and performance-based funding from any source;
and
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(10) Quality assurance that intersects with all other duties of the council particularly in the areas of
planning, policy analysis, program review and approval, budgeting and information and accountability
systems.

(e) The council may withdraw specific powers of a governing board under its jurisdiction for a
period not to exceed two years if the council makes a determination that any of the following conditions
exist:

(1) The governing board has failed for two consecutive years to develop an institutional compact as
required in section seven, article one-d of this chapter;

(2) The council has received information, substantiated by independent audit, of significant
mismanagement or failure to carry out the powers and duties of the board of governors according to state
law; or

(3) Other circumstances which, in the view of the council, severely limit the capacity of the board of
governors to carry out its duties and responsibilities.

The period of withdrawal of specific powers may not exceed two years during which time the
council is authorized to take steps necessary to reestablish the conditions for restoration of sound, stable
and responsible institutional governance.

() In addition to the powers and duties provided for in subsections (a), (b), (c) and (d) of this
section and any others assigned to it by law, the council has those powers and duties necessary or
expedient to accomplish the purposes of this article; and

(9) When the council and commission, each, is required to consent, cooperate, collaborate or
provide input into the actions of the other the following conditions apply:

(1) The body acting first shall convey its decision in the matter to the other body with a request for
concurrence in the action;

(2) The commission or the council, as the receiving body, shall place the proposal on its agenda
and shall take final action within sixty days of the date when the request for concurrence is received; and

(3) If the receiving body fails to take final action within sixty days, the original proposal stands and
is binding on both the commission and the council.

ARTICLE 2C. WEST VIRGINIA COMMUNITY AND TECHNICAL COLLEGE.

§18B-2C-3. Authority and duty of council to determine progress of community and technical
colleges; conditions; authority to create West Virginia Community and Technical College.

(a) The council annually shall review and analyze all the state community and technical colleges,
and any branches, centers, regional centers or other delivery sites with a community and technical college
mission, to determine their progress toward meeting the goals, objectives, priorities, and essential
conditions established in articles one, one-d and three-c of this chapter.

(b) The analysis required in subsection (a) of this section shall be based, in whole or in part, upon
the findings made pursuant to the rule establishing benchmarks and indicators promulgated by the council
pursuant to section six, article two-b of this chapter.

(c) Based upon their analysis in subsections (a) and (b) of this section, the council shall make a
determination whether any one or more of the following conditions exists:
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(1) A community and technical college required to do so has not achieved or is not making
sufficient, satisfactory progress toward achieving the essential conditions, including independent
accreditation;

(2) One or more of the public community and technical colleges, branches, centers, regional
centers and other delivery sites with a community and technical college mission requires financial
assistance or other support to meet the goals and essential conditions set forth in this chapter;

(3) Itis in the best interests of the people of the state or a region within the state to have a single,
accredited institution which can provide an umbrella of statewide accreditation;

(4) One or more of the state community and technical colleges, branches, centers, regional centers
or other delivery sites with a community and technical college mission requests from the council the type of
assistance which can best be delivered through implementation of the provisions of section four of this
article. Institutional requests that may be considered by the council include, but are not limited to,
assistance in seeking and/or attaining independent accreditation, in meeting the goals, priorities and
essential conditions established in articles one, one-d and three-c of this chapter, or in establishing and
implementing regional networks;

(5) One or more state community and technical colleges, branches, centers, regional centers or
other delivery sites with a community and technical college mission has not achieved, or is not making
sufficient, satisfactory progress toward achieving, the goals, objectives and essential conditions established
in articles one, one-d and three-c of this chapter; and

(6) The council determines that it is in the best interests of the people of the state or a region of the
state to create a statewide, independently accredited community and technical college.

(d) The council may not make a determination subject to the provisions of this section that a
condition does not exist based upon a finding that the higher education entity lacks sufficient funds to make
sufficient, satisfactory progress.

ARTICLE 3D. WORKFORCE DEVELOPMENT INITIATIVE.

§18B-3D-2. Workforce Development Initiative Program continued; purpose; program
administration; rule required.

(a) The Workforce Development Initiative Program is continued under the supervision of the
council. The purpose of the program is to administer and oversee grants to community and technical
colleges to implement the provisions of this article in accordance with legislative intent.

(b) It is the responsibility of the council to administer the state fund for community and technical
college and workforce development, including setting criteria for grant applications, receiving applications
for grants, making determinations on distribution of funds and evaluating the performance of workforce
development initiatives.

(c) The chancellor, under the direction of the council, shall review and approve the expenditure of
all grant funds, including development of application criteria, the review and selection of applicants for
funding and the annual review and justification of applicants for grant renewal.

(1) To aid in decisionmaking, the chancellor appoints an advisory committee consisting of the
Executive Director of the West Virginia Development Office or designee; the Secretary of Education and
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the Arts or designee; the Assistant State Superintendent for Technical and Adult Education; the Chair of
the West Virginia Council for Community and Technical College Education; the Chair of the West Virginia
Workforce Investment Council; the Executive Director of Workforce West Virginia; two members
representing business and industry; and one member representing labor. The advisory committee shall
review all applications for workforce development initiative grants and make recommendations for
distributing grant funds to the council. The advisory committee also shall make recommendations on
methods to share among the community and technical colleges any curricula developed as a result of a
workforce development initiative grant.

(2) When determining which grant proposals will be funded, the council shall give special
consideration to proposals by community and technical colleges that involve businesses with fewer than
fifty employees.

(3) The council shall weigh each proposal to avoid awarding grants which will have the ultimate
effect of providing unfair advantage to employers new to the state who will be in direct competition with
established local businesses.

(d) The council may allocate a reasonable amount, not to exceed five percent up to a maximum of
$50,000 of the funds available for grants on an annual basis, for general program administration.

atus-o Wo y ativ annually by day D - Moneys
appropriated or otherwise available for the Workforce Development Initiative Program shall be allocated by

line item to an appropriate account. Any moneys remaining in the fund at the close of a fiscal year are
carried forward for use in the next fiscal year.

ARTICLE 10. FEES AND OTHER MONEY COLLECTED AT STATE INSTITUTIONS OF HIGHER
EDUCATION.

§18B-10-1. Enrollment, tuition and other fees at education institutions; refund of fees.

(a) Each governing board shall fix tuition and other fees for each academic term for the different
classes or categories of students enrolling at the state institution of higher education under its jurisdiction
and may include among the tuition and fees any one or more of the following as defined in section one-b of
this article:

(1) Tuition and required educational and general fees;

(2) Auxiliary and auxiliary capital fees; and

(3) Required educational and general capital fees.

(b) A governing board may establish a single special revenue account for each of the following
classifications of fees:

(1) All tuition and required educational and general fees collected,;

(2) All auxiliary and auxiliary capital fees collected; and
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(3) All required educational and general capital fees collected to support existing systemwide and
institutional debt service and future systemwide and institutional debt service, capital projects and campus
renewal for educational and general facilities.

(4) Subject to any covenants or restrictions imposed with respect to revenue bonds payable from
the accounts, a governing board may expend funds from each special revenue account for any purpose for
which funds were collected within that account regardless of the original purpose for which the funds were
collected.

(c) The purposes for which tuition and fees may be expended include, but are not limited to, health
services, student activities, recreational, athletic and extracurricular activities. Additionally, tuition and fees
may be used to finance a student’'s attorney to
institutions. The legal services are limited to those types of cases, programs or services approved by the
president of the institution where the legal services are to be performed.

(d) By October 1, 2011, the commission and council each shall propose a rule for legislative
approval in accordance with article three-a, chapter twenty-nine-a of this code to govern the fixing,
collection and expenditure of tuition and other fees by the governing boards under their respective
jurisdictions.

(e) The schedule of all tuition and fees, and any changes in the schedule, shall be entered in the
minutes of the meeting of the appropriate governing board and the board shall file with the commission or
council, or both, as appropriate, and the Legislative Auditor a certified copy of the schedule and changes.

(f) The governing boards shall establish the rates to be charged full-time students, as defined in
section one-b of this article, who are enrolled during a regular academic term.

(1) Undergraduate students taking fewer than twelve credit hours in a regular term shall have their
fees reduced pro rata based upon one twelfth of the full-time rate per credit hour and graduate students
taking fewer than nine credit hours in a regular term shall have their fees reduced pro rata based upon one
ninth of the full-time rate per credit hour.

(2) Fees for students enrolled in summer terms or other nontraditional time periods shall be
prorated based upon the number of credit hours for which the student enrolls in accordance with this
subsection.

(g) All fees are due and payable by the student upon enroliment and registration for classes except
as provided in this subsection:

(1) The governing boards shall permit fee payments to be made in installments over the course of
the academic term. All fees shall be paid prior to awarding course credit at the end of the academic term.

(2) The governing boards also shall authorize the acceptance of credit cards or other payment
methods which may be generally available to students for the payment of fees. The governing boards may
charge the students for the reasonable and customary charges incurred in accepting credit cards and other
methods of payment.

(3) I'f a governing board determines that a
stoppage, it may allow the student an additional six months to pay the fees for any academic term. The
governing board shall determine on a case-by-case basis whether the finances of a student are affected
adversely.

(4) The commission and council jointly shall propose a rule in accordance with article three-a,
chapter twenty-nine-a of this code defining conditions under which a governing board may offer tuition and
fee deferred payment plans itself or through third parties.
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(5) A governing board may charge interest or fees for any deferred or installment payment plans.

(h) In addition to the other fees provided in this section, each governing board may impose, collect
and distribute a fee to be used to finance a nonprofit, student-controlled public interest research group if
the students at the institution demonstrate support for the increased fee in a manner and method
established by that institution’s elected student gover
against the institution.

(i) Governing boards shall retain tuition and fee revenues not pledged for bonded indebtedness or
other purposes in accordance with the tuition rules proposed by the commission and council pursuant to
this section. The tuition rules shall address the following areas:

(1) Providing a basis for establishing nonresident tuition and fees;

(2) Allowing governing boards to charge different tuition and fees for different programs;

(3) Authorizing a governing board to propose to the commission, council or both, as appropriate, a
mandatory auxiliary fee under the following conditions:

(A) The fee shall be approved by the commission, council or both, as appropriate, and either the
students below the senior level at the institution or the Legislature before becoming effective;

(B) Increases may not exceed previous state subsidies by more than ten percent;

(C) The fee may be used only to replace existing state funds subsidizing auxiliary services such as
athletics or bookstores;

(D) If the fee is approved, the amount of the state subsidy shall be reduced annually by the amount
of money generated for the institution by the fees. All state subsidies for the auxiliary services shall cease
five years from the date the mandatory auxiliary fee is implemented;

(4) Establishing methodology, where applicable, to ensure that, within the appropriate time period
under the compact, community and technical college tuition rates for students in all community and
technical colleges will be commensurate with the tuition and fees charged by their peer institutions.

() A penalty may not be imposed by the commission or council upon any governing board based
upon the number of nonresidents who attend the institution unless the commission or council determines
that admission of nonresidents to any institution or program of study within the institution is impeding
unreasonably the ability of resident students to attend the institution or participate in the programs of the
institution. The governing boards shall report annually to the commission or council on the numbers of
nonresidents and any other enroliment information the commission or council may request.

(k) Tuition and fee increases of the governing boards, including the governing boards of Marshall
University and West Virginia University, are subject to rules adopted by the commission and council
pursuant to this section and in accordance with article three-a, chapter twenty-nine-a of this code. The
commission or council, as appropriate, shall examine individually each request from a governing board for
an increase and make its determinations as follows:

(1) A tuition and fee increase greater than five percent for resident students proposed by a
governing board requires the approval of the commission or council, as appropriate.
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(2) A fee used solely for the purpose of complying with the athletic provisions of 20 U. S. C. §1681,
et seq., known as Title IX of the Education Amendment of 1972, is exempt from the limitations on fee
increases set forth in this subsection for three years from the effective date of the section.

(3) I'n determining whether to approve or deny

increase for resident students greater than the increases granted pursuant to subdivision (1) of this
subsection, the commission or council shall determine the progress the governing board has made toward
meeting the conditions outlined in this subsection and shall make this determination the predominate factor
in its decision. The commission or council shall consider the degree to which each governing board has
met the following conditions:

(A) Maximizes resources available through nonresident tuition and fee charges to the satisfaction
of the commission or council;

(B) Consistently achieves the benchmarks established in the compact pursuant to article one-d of
this chapter;

(C) Continuously pursues the statewide goals for post-secondary education and the statewide
compact established in this chapter;

(D) Demonstrates to the satisfaction of the commission or council that an increase will be used to
maintain high-quality programs at the institution;

(E) Demonstrates to the satisfaction of the commission or council that the governing board is
making adequate progress toward achieving the goals for education established by the Southern Regional
Education Board,;

(F) Demonstrates to the satisfaction of the commission or council that the governing board has
considered the average per capita income of West Virginia families and their ability to pay for any
increases; and

(G) Demonstrates to the satisfaction of the commission or council that base appropriation
increases have not kept pace with recognized nation-wide inflationary benchmarks;

(4) This section does not require equal increases among governing boards nor does it require any
level of increase by a governing board.

(5) The commission and council shall report to the Legislative Oversight Commission on Education
Accountability regarding the basis for approving or denying each request as determined using the criteria
established in this subsection.

ARTICLE 13. HIGHER EDUCATION i INDUSTRY PARTNERSHIPS.
§18B-13-5. Use of state property and equipment; faculty.

(a) The governing boards are authorized to provide for the low cost and economical use and
sharing of state property and equipment, including computers, research labs and other scientific and
necessary equipment to assist any qualified business within an approved research park or zone or
technology center. The commission shall approve a schedule of nominal or reduced-cost reimbursements
to the state for such use.

(b) The governing boards shall develop and provide for a program of release time, sabbaticals or
other forms of faculty involvement or participation with any qualifying business.

(c) The Legislature finds that cooperation, communication and coordination are integral
components of higher education’s i nvol veme nmannern
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that is cost effective and time efficient, it is the duty of the commission to review and coordinate such
aspects of the programs administered by the governing boards. The review and coordination may not
operate to affect adversely sources of funding or any statutory characterlzanon of any program as an
mdependent entity. ;

ARTICLE 18. EMINENT SCHOLARS ENDOWMENT TRUST FUND ACT.

818B-18-6. Duties of Higher Education Policy Commission.
The Higher Education Policy Commission shall:

(a) Establish documentation standards and review procedures to determine the eligibility of donor
gifts to participate in the eminent scholars program when the gift is initially received or whenever the terms
are significantly changed;

(b) Require that each participating institution report on total gifts received, investment earnings
realized and anticipated expenditures in its annual operating budget request;

(c) Annually develop and submit a consolidated budget request for the eminent scholars program
to the Governor for the fiscal year beginning on July 1, 2003. The budget request shall include a request for
an appropriation by the Legislature to each institutional account each fiscal year in an amount equal to the
investment earnings in the previous fiscal year which are intended for use in the fiscal year to supplement
the salaries of eminent scholars;

(d) Allocate any funds appropriated by the Legislature among the participating institutions in equal
installments at the beginning of each quarter;-and.

CHAPTER 18C. STUDENT LOANS; SCHOLARSHIPS AND STATE AID.
ARTICLE 3. HEALTH PROFESSIONALS STUDENT LOAN PROGRAM.

818C-3-4. Nursing Scholarship Program; Center for Nursing Fund; administration; scholarship
awards; service requirements.

(a) There is continued in the State Treasury a spec

Nur sing Fund” bythe emmission toimpsementthe provisions of this section and article
seven-b, chapter thirty of this code. Any moneys in the account on the effective date of this section are
transferred to the commissi on’ s andimihefind dtthesehdiofithe
fiscal year do not expire or revert to the general revenue. All costs associated with the administration of this
section and article seven-b, chapter thirty of this code shall be paid from the Center for Nursing Fund under
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the direction of the Vice Chancellor for Administration. Administrative costs are to be minimized and the
maximum amount feasible is to be used to fund awards for students in nursing programs.

(b) The account is funded from the following sources:

(1) A supplemental licensure fee, not to exceed $10 per year, to be paid by all nurses licensed by
the Board of Examiners for Registered Professional Nurses, pursuant to section eight-a, article seven,
chapter thirty of this code, and the Board of Examiners for Licensed Practical Nurses, pursuant to section
seven-a, article seven-a, chapter thirty of this code;

(2) Repayments, including interest as set by the Vice Chancellor for Administration, collected from
recipients who fail to practice or teach in West Virginia under the terms of the scholarship agreement; and

(3) Any other funds from any source as may be added to the account.

(c) In consultation with the Board of Directors of the West Virginia Center for Nursing, established
pursuant to article seven-b, chapter thirty of this code, the commission shall administer a scholarship,
designated the Nursing Scholarship Program, designed to benefit nurses who practice in hospitals and
other health care institutions or teach in state nursing programs.

(1) Awards are available for students enrolled in accredited nursing programs in West Virginia. A
recipient shall execute an agreement to fulfill a service requirement or repay the amount of any award
received.

(2) Awards are made as follows, subject to the rule required by this section:

(A) An award for any student may not exceed the full cost of education for program completion.

(B) An award of up to $3,000 is available for a student in a licensed practical nurse education
program. A recipient is required to practice nursing in West Virginia for one year following program
completion.

(C) An award of up to $7,500 is available for a student who has completed one-half of a registered
nurse education program. A recipient is required to teach or practice nursing in West Virginia for two years
following program completion.

(D) An award of wup to $15,000 is available
doctoral nursing or education program. A recipient is required to teach in West Virginia for two years
following program completion.

(E) An award of up to $1,000 per year is available for a student obtaining a licensed practical nurse
teaching certificate. A recipient is required to teach in West Virginia for one year per award received.

(d) An award recipient shall satisfy one of the following conditions:
(1) Fulfill the service requirement pursuant to this section and the legislative rule; or

(2) Repay the commission for the amount awarded, together with accrued interest as stipulated in
the service agreement.

(e) The commission shall promulgate a rule for legislative approval pursuant to article three-a,
chapter twenty-nine-a of this code to implement and administer this section. The rule shall provide for the
following:

(1) Eligibility and selection criteria for program participation;
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(2) Terms of a service agreement which a recipient shall execute as a condition of receiving an
award;

(3) Repayment provisions for a recipient who fails to fulfill the service requirement;

(4) Forgiveness options for death or disability of a recipient;

(5) An appeal process for students denied participation or ordered to repay awards; and

(6) Additional provisions as necessary to implement this section.

ARTICLE 5. HIGHER EDUCATION GRANT PROGRAM.
818C-5-7. Higher education adult part-time student grant program.

(a) There is established the Higher Education Adult Part-time Student Grant Program, referred to in
this section as the HEAPS grant program. The grant program established and authorized by this section is
administered by the vice chancellor for administration. Moneys appropriated or otherwise available for the
grant program shall be allocated by line item to an appropriate account. Any moneys remaining in the fund

at the close of a fiscal year shall be carried forward for use in the next fiscal year.

(b) As used in this section, the following terms have the meanings ascribed to them:

(1) “Approved distance education” means a course of
been approved forinclusioni n t he applicant’s program of study by the
at which the applicant is enrolled or has been accepted for enrollment;

(2) -t Pmet means enr ol | me nrornfore thanrleven sémestes ortedima n t hr e e
hours: Provided, That in the case of enrollment in postsecondary certificate, industry recognized credential
and other skill devel opment progr antsi men” dmemamsd ercrcallplamér
such basis as is established for the program in which enrolled-;

(3) “Satisfactory academic progress” means maintain
l east 2.0 on a 4.0 grading scale with a goal of obtai

degree. In the case of postsecondary certificate, industry recognized credential and other skill development
programs, satisfactory academic progress means continuous advancement toward completion of the
program on the normal schedule established for the program in which enrolled;

(4) UIEd iignstitution” means:

(A) Any community college; community and technical college; adult technical preparatory education
program or training;

(B) Any state college or university, as those terms are defined in section two, article one, chapter
eighteen-b of this code;

(C) Any approved institution of higher education as that term is defined in section two of this article;
and

(D) Any approved distance education, including world wide web based courses;

(5) “Eligible program ee progoamsésdr méeahsgi bheadddu

and courses offered by eligible institutions as defined in subdivision (4) of this subsection:
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(A) Programs and courses offered by any nationally accredited degree granting institution of higher
learning permitted pursuant to section five, article three, chapter eighteen-b of this code and approved by
the joint commission for vocational-technical-occupational education; and

(B) Any postsecondary certificate, industry recognized credential and other skill development
programs of study as defined in this section in a demand occupation in this state;

(6) “State resident” means a student who has I|lived

twelve months immediately preceding the date of application for a HEAPS grant or renewal of a grant;

(7) “Postsecondary certificate program” means an or

joint commission for vocational-technical-occupational education, with defined competencies or skill sets
that may be offered for credit or noncredit and which culminates in the awarding of a certificate: Provided,
That postsecondary certificate programs offered by eligible institutions as defined in subdivision (4) of this
subsection do not require the approval of the joint commission for vocational-technical-occupational
education;

(8) “Demand occupation” means anhy occupation having

that job opportunities in that occupation are currently available or are projected to be available within a year
within the state or regions of the state. The Joint Commission for Vocational-Technical-Occupational
Education shall prepare and update annually a list of occupations that they determine meet the
requirements of this definition;

(9) “I-recdgnized r gr edenti al program” means an organized

recognized standards in a particular industry, is approved by the joint commission for vocational-technical-
occupational education and which culminates in the awarding of a certification or other credential
commonly recognized in that industry: Provided, That industry recognized credential programs offered by
eligible institutions as defined in subdivision (4) of this subsection do not require the approval of the Joint
Commission for Vocational-Technical-Occupational Education; and

(120) “Skill devel opment program” means a st
joint commission for vocational-technical-occupational education, with defined competencies that are
designed to meet the specific skill requirements of an occupation and which culminates in the awarding of
a certificate of completion that specifically lists the competencies or skills mastered: Provided, That skill
development programs offered by eligible institutions as defined in subdivision (4) of this subsection do not
require the approval of the joint commission.

(c) A person is eligible for consideration for a HEAPS grant if the person:

(1) Demonstrates that he or she has applied for, accepted, or both, other student financial
assistance in compliance with federal financial aid rules, including the federal Pell grant;

(2) Demonstrates financial need for funds, as defined by legislative rule;

(3) Is a state resident and may not be considered a resident of any other state;

(4) Is a United States citizen or permanent resident thereof;

(5) Is not incarcerated in a correctional facility;

(6) Is not in default on a higher education loan; and

(7) Is enrolled in a program of study at less than the graduate level on a part-time basis in an

eligible institution or program of study and is making satisfactory academic progress at the time of
application: Provided, That the requirement that the student be making satisfactory academic progress may
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not preclude a HEAPS grant award to a student who has been accepted for enroliment in an eligible
institution or program of study but has not yet been enrolled.

(d) Each HEAPS grant award is eligible for renewal until the course of study is completed, but not
to exceed an additional nine years beyond the first year of the award.

(e) The Higher Education Policy Commission shall propose a legislative rule pursuant to article
three-a, chapter twenty-nine-a of this code to implement the provisions of this section which shall be filed
with the Legislative Oversight Commission on Education Accountability by September 1, 2003. The
Legislature hereby declares that an emergency situation exists and, therefore, the policy commission may
establish, by emergency rule, under the procedures of article three-a, chapter twenty-nine-a of this code, a
rule to implement the provisions of this section, after approval by the Legislative Oversight Commission on
Education Accountability.

(f) The legislative rule shall provide at least the following:

(1) That consideration of financial need, as required by subdivision (3), subsection (c) of this
section, include the following factors:

(A) Whether the applicant has dependents as defined by federal law;

(B) Whether the applicant has any personal hardship as determined at the discretion of the vice
chancellor for administration; and

(C) Whether the applicant will receive any other source of student financial aid during the award
period.

(2) That an appropriate allocation process be provided for distribution of funds directly to the
eligible institutions or programs based on the part-time enrollment figures of the prior year;

(3) That not less than twenty-five percent of the funds appropriated in any one fiscal year be used
to make grants to students enrolled in postsecondary certificate, industry recognized credential and other
skill development programs of study: Provided, That after giving written notice to the Legislative Oversight
Commission on Education Accountability, the vice chancellor for administration may allocate less than
twenty-five percent of the funds for such grants;

(4) That ten percent of the funds appropriated in any one fiscal year shall be granted to state
community and technical colleges by the council for community and technical college education in
accordance with a process specified in the rule for noncredit and customized training programs which
further the economic development goals of the state, help meet the training and skill upgrade needs of
employers in the state, and for which funds are not available from other sources;

(5) That any funds not expended by an eligible institution or program at the end of each fiscal year
shall be returned to the vice chancellor for administration for distribution under the provisions of this
section;

(6) That grants under this section shall be available for approved distance education throughout the
calendar year, subject only to the availability of funds; and

(7) That the amount of each HEAPS grant award be determined using the following guidelines:
(A) The amount of any HEAPS grant awarded to a student per semester, term hour or program for
those students who are enrolled in eligible institutions or programs operated under the jurisdiction of an

agency of the state or a political subdivision thereof shall be based upon the following:

(i) Actual cost of tuition and fees;
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(ii) The portion of the costs determined to be appropriate by the commission; and

(iii) In addition to factors (i) and (ii) above, in determining the amount of the award, the vice
chancellor may consider the demand for the program pursuant to subdivision (8), subsection (b) of this
section; and

(B) The amount of any HEAPS grant awarded to a student who is enrolled in any other eligible
institution, program or course shall be no greater than the average amount for comparable programs or
courses as determined pursuant to the provisions of paragraph (A) above.

£h) (@) The HEAPS grant program is subject to any provision of this article not inconsistent with the

provisions of this section.

ARTICLE 7. WEST VIRGINIA PROVIDING REAL OPPORTUNITIES FOR MAXIMIZING IN-STATE
STUDENT EXCELLENCE SCHOLARSHIP PROGRAM.

818C-7-5. Powers and duties of the West Virginia Higher Education Policy Commission regarding
the PROMISE Scholarship.

(a) Powers of commission. — In addition to the powers granted by any other provision of this code,
the commission has the powers necessary or convenient to carry out the purposes and provisions of this
article including, but not limited to, the following express powers:

(1) To promulgate legislative rules in accordance with the provisions of article three-a, chapter
twenty-nine-a of this code to effectuate the purposes of this article;

(2) To invest any of the funds of the West Virginia PROMISE Scholarship Fund established in
section seven of this article with the West Virginia Investment Management Board in accordance with the
provisions of article six, chapter twelve of this code. Any investments made pursuant to this article shall be
made with the care, skill, prudence and diligence under the circumstances then prevailing that a prudent
person acting in a like capacity and familiar with such matters would use in conducting an enterprise of a
like character and with like aims. Fiduciaries shall diversify plan investments to the extent permitted by law
to minimize the risk of large losses, unless under the circumstances it is clearly prudent not to do so;

(3) To execute contracts and other necessary instruments;

(4) To impose reasonable requirements for residency for students applying for the PROMISE
scholarship. Except as provided in section four, article one of this chapter, a student shall have met the
following requirements to be eligible:

(A) Completed at least one half of the credits required for high school graduation in a public or
private high school in this state; or

(B) Received instruction in the home or other approved place pursuant to subsection (c), section
one, article eight, chapter eighteen of this code for the two years immediately preceding application;

(C) This subsection does not establish residency requirements for matriculation or fee payment
purposes at state institutions of higher education;

(5) To contract for necessary goods and services, to employ necessary personnel and to engage
the services of private persons for administrative and technical assistance in carrying out the
responsibilities of the scholarship program. Any services provided or secured to implement or administer
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the provisions of this section remain under the direction and authority of the Vice Chancellor for
Administration;

(6) To solicit and accept gifts, including bequests or other testamentary gifts made by will, trust or
other disposition, grants, loans and other aid from any source and to participate in any federal, state or
local governmental programs in carrying out the purposes of this article;

(7) To define the terms and conditions under which scholarships are awarded with the minimum
requirements being set forth in section six of this article; and

(8) To establish other policies, procedures and criteria necessary to implement and administer the
provisions of this article.

(b) Duties of commission. — In addition to any duty required by any other provision of this code, the
commission has the following responsibilities:

(1) To operate the program in a fiscally responsible manner and within the limits of available funds;
(2) To operate the program as a merit-based program;

(3) To adjust academic eligibility requirements should projections indicate that available funds will
not be sufficient to cover future costs; and

(4) To maintain contact with graduates who have received PROMISE scholarships and to provide a
written statement of intent to recipients who are selected to receive a PROMISE scholarship notifying them
that acceptance of the scholarship entails a responsibility to supply the following:

(A) Information requested by the commission to determine the number and percentage of
recipients who shall:

(i) Continue to live in West Virginia after graduation;
(ii) Obtain employment in West Virginia after graduation; and
(i) Enroll in post-graduate education programs;

(B) For PROMISE scholars who enroll in post-graduate education programs, the name of the state
in which each post-graduate institution is located; and

(C) Any other relevant information the commission reasonably requests to implement the
provisions of this subdivision.

Bill Sponsors: Senator Sypolt, Boso, Plymale, Prezioso and Williams

86



Senate Bill 400 Reducing amount of sales tax proceeds dedicated to School Major
Improvement Fund

Effective Date: June 6, 2016
Code Reference: Amends 817-15-30
WYVDE Contact: Amy Willard, Executive Director, Office of School Finance

awillard@k12.wv.us; 304.558.6300

Bill Summary:

The bill reduces the amount of sales tax collections dedicated to the School Major Improvement Fund by
$999,996 for the 2016-17 year. While this is a decrease from the existing statute, it is an increase from
the 2015-16 year when the statutory amount was reduced by $2,000,004. The statute calls for the
reduction to cease beyond fiscal year 2017.

Additionally, the bill reduces the amount of sales tax collections dedicated to the School Construction Fund
by $3 million for the 2016-17 year. While this is a decrease from the existing statute, it is an increase from
the 2015-16 year when the statutory amount was reduced by $6 million. The statute calls for the reduction
to cease beyond fiscal year 2017.
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ARTICLE 15. CONSUMERS SALES AND SERVICE TAX.
811-15-30. Proceeds of tax; appropriation of certain revenues.

(a) The proceeds of the tax imposed by this article shall be deposited in the General Revenue Fund
of the state except as otherwise expressly provided in this article.

(b) School Major Improvement Fund. — After the payment or commitment of the proceeds or
collections of this tax for the purposes set forth in section sixteen of this article, on the first day of each
month, there shall be dedicated monthly from the collections of this tax, the amount of $416,667 and the
amount dedicated shall be deposited on a monthly basis into the School Major Improvement Fund created
pursuant to section six, article nine-d, chapter eighteen of this code: Provided, That for fiscal year 2016, the
amount so dedicated and deposited annually under this subdivision is reduced by $2,000,004, and the
amount so dedicated and deposited monthly is reduced to $250,000 for fiscal year 2016. This reduction
shall cease for fiscal years beginning after June 30, 2016: Provided, however, That for fiscal year 2017, the
amount so dedicated and deposited annually under this subdivision is reduced by $999,996 and the
amount so dedicated and deposited monthly is reduced to $333,334 for fiscal year 2017. This reduction
shall cease for fiscal years beginning after June 30, 2046 2017.

(c) School Construction Fund. — After the payment or commitment of the proceeds or collections of
this tax for the purposes set forth in section sixteen of this article:

(1) On the first day of each month, there shall be dedicated monthly from the collections of this tax
the amount of $1,416,667 and the amount dedicated shall be deposited into the School Construction Fund
created pursuant to section six, article nine-d, chapter eighteen of this code.

(2) Except as provided in subdivision (3) of this subsection, effective July 1, 1998, there shall be
dedicated from the collections of this tax an amount equal to any annual difference that may occur between
the debt service payment for the 1997 fiscal year for school improvement bonds issued under the Better
School Building Amendment under the provisions of article nine-c, chapter eighteen of this code and the
amount of funds required for debt service on these school improvement bonds in any current fiscal year
thereafter. This annual difference shall be prorated monthly, added to the monthly deposit in subdivision (1)
of this subsection and deposited into the School Construction Fund created pursuant to section six, article
nine-d, chapter eighteen of this code.

(3) After June 30, 2015, the provisions of subdivisions (1) and (2) of this subsection shall have no
force or effect. After June 30, 2015, there shall be dedicated from the collections of this tax the amount of

$27,216,996 annually. This amount shall be prorated monthly and added-to-the-monthly-depositin
subdivision{(1)-of this-subsection-and deposited into the School Construction Fund created pursuant to

section six, article nine-d, chapter eighteen of this code: Provided, That for fiscal year 2016, the amount so
dedicated annually under this subdivision is reduced by $6 million. This reduction shall cease for fiscal
years beginning after June 30, 2016: Provided, however, That for fiscal year 2017, the amount so
dedicated and deposited annually under this subdivision is reduced by $3 million. This reduction shall
cease for fiscal years beqginning after June 30, 2017. Amendments to this subdivision enacted in the 2016
regular legislative session are retroactive, in accordance with dates and fiscal years specified herein.

(d) Prepaid wireless calling service. — The proceeds or collections of this tax from the sale of
prepaid wireless service are dedicated as follows:

(1) The tax imposed by this article upon the sale of prepaid wireless calling service is in lieu of the
wireless enhanced 911 fee imposed by section six-b, article six, chapter twenty-four of this code.

(2) Within thirty days following the end of each calendar month, the Tax Commissioner shall remit to
the Public Service Commission the proceeds of the tax imposed by this article upon the sale of prepaid
wireless calling service in the preceding month, determined as follows: For purposes of determining the
amount of those monthly proceeds, the Tax Commissioner shall use an amount equal to one twelfth of the
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wireless enhanced 911 fees collected from prepaid wireless calling service under section six-b, article six,
chapter twenty-four of this code during the period beginning on July 1, 2007, and ending on June 30, 2008.
Beginning on July 1, 2009, the Tax Commissioner shall adjust this amount annually by an amount
proportionate to the increase or decrease in the enhanced wireless 911 fees paid to the Public Service
Commission under said section during the previous twelve months. The Public Service Commission shall
receive, deposit and disburse the proceeds in the manner prescribed in said section.

Bill Sponsors: Senators Cole and Kessler
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Senate Bill 439 Relating generally to requisitions for personal services

Effective Date: June 8, 2016
Code Reference: Amends §11B-2-27
WVDE Contact: Terry Harless, Chief Financial Officer

tharless@k12.wv.us; 304.558.2686

Bill Summary:

The hill requires the state budget director to check the payment of personal services against the personnel
schedule of the spending unit making the requisition. The director must approve a requisition for personal
services only if the amounts requested are in accordance with the personnel schedule of the spending unit.
The budget director is not required to verify or approved requisitions for the payment of personal services
for any spending unit that does not participate in the human resource payroll module of the WV Enterprise
Resource Planning System.
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ARTICLE 2. STATE BUDGET OFFICE.
811B-2-27. Expenditure of appropriations 8 Payment of personal services.

A requisition for the payment of personal services shall, upon receipt by the director of the budget,
be checked against the personnel schedule of the spending unit making the requisition. The director shall
approve a requisition for personal services only if the amounts requested are in accordance with the
personnel schedule of the spending unit: Provided, That the director of the budget is not required to verify
or approve requisitions for the payment of personal services for any spending unit that does not participate
in the human resource payroll module of the West Virginia Enterprise Resource Planning System as set
forth in section one, article six-d, chapter twelve of this code.

Bill Sponsors: Senator Hall and Plymale
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Senate Bill 459 Requiring county board of education to pay tuition to Mountaineer
Challenge Academy

Effective Date: Effective 90 days from passage (passed March 10, 2016)
Code Reference: Amends 818-2-6
WVDE Contact: Amy Willard, Office of School Finance

awillard@k12.wv.us; 304.558.6300

Bill Summary:

The hill requires county boards of education to pay tuition to the Mountaineer Challenge Academy for each

student graduating from the academy with a high school diploma thatresidesint he county board’s d|
Tuition is defined in the bill as an amount equal to seventy-five percent of the amount allotted per pupll

under the school aid formula.
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ARTICLE 2. STATE BOARD OF EDUCATION.

818-2-6. Classification and standardization of schools; standards for degrees and diplomas;
certificates of proficiency; establishment of alternative education programs.

(a) The state board shall promulgate rules for the accreditation, classification and standardization of
all schools in the state, except institutions of higher education, and shall determine the minimum standards
for granting diplomas and certificates of proficiency by those schools.

(1) The certificates of proficiency shall include specific information regarding the graduate's skills,
competence and readiness for employment or honors and advanced education and shall be granted, along
with the diploma, to every eligible high school graduate.

(2) The certificate of proficiency shall include the program of study major completed by the student
only for those students who have completed the required major courses, or higher level courses, advanced
placement courses, college courses or other more rigorous substitutes related to the major, and the
recommended electives.

(b) An institution of less than collegiate or university status may not grant any diploma or certificate
of proficiency on any basis of work or merit below the minimum standards prescribed by the state board.

(c) A charter or other instrument containing the right to issue diplomas or certificates of proficiency
may not be granted by the State of West Virginia to any institution or other associations or organizations of
less than collegiate or university status within the state until the condition of granting or issuing the
diplomas or other certificates of proficiency has first been approved in writing by the state board.

(d) The state board shall promulgate a rule for the approval of alternative education programs for
disruptive students who are at risk of not succeeding in the traditional school structure.

(1) This rule may provide for the waiver of other policies of the state board, the establishment and
delivery of a nontraditional curriculum, the establishment of licensure requirements for alternative education
program teachers, and the establishment of performance measures for school accreditation.

(2) This rule shall provide uniform definitions of disruptive student behavior and uniform standards
for the placement of students in alternative settings or providing other interventions including referrals to
local juvenile courts to correct student behavior so that they can return to a regular classroom without
engaging in further disruptive behavior.

(e) The state board shall establish up to five pilot projects at the elementary or middle school levels,
or both, that employ alternative schools or other placements for disruptive students to learn appropriate
behaviors so they can return to the regular classroom without further disrupting the learning environment.
The state board shall report to the Legislative Oversight Commission on Education Accountability by
December 1, 2010, on its progress in establishing the pilot projects and by December 1 in each year after
that for the duration of the pilot projects on the effect of the projects on maintaining student discipline.

(f) If a student attends an approved alternative education program or the Mountaineer Challenge
Academy, which is designated as a special alternative education program pursuant to section twenty-four,
article one-b, chapter fifteen of this code, and the student graduates or passes the General Equivalency
Development (GED) Tests within five years of beginning ninth grade, that student shall be considered
graduated for the purposes of calculating the high school graduation rate used for school accreditation and
school system approval, subject to the following:

(1) The student shall be considered graduated only to the extent that this is not in conflict with any
provision of federal law relating to graduation rates;
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(2) If the state board determines that this is in conflict with a provision of federal law relating to
graduation rates, the state board shall request a waiver from the United States department of education;
and

(3) If the waiver is granted, notwithstanding the provisions of subdivision (1) of this subsection, the
student graduating or passing the General Educational Development (GED) Tests within five years shall be
considered graduated.

(g) The state board shall promulgate a rule to support the operation of the National Guard Youth
Challenge Program operated by the Adjutant General and known as the” Mountaineer Challenge Academy”
which is designated as a special alternative education program pursuant to section twenty-four, article one-
b, chapter fifteen of this code for students who are at risk of not succeeding in the traditional school
structure. The rule shall set forth policies and procedures applicable only to the Mountaineer Challenge
Academy that provide for, but are not limited to, the following:

(1) Implementation of provisions set forth in section twenty-four, article one-b, chapter fifteen of this
code;

(2) Precedence of the policies and procedures designated by the National Guard Bureau for the
operation of the Mountaineer Challenge Academy special alternative education program;

(3) Consideration of a student participating in the Mountaineer Challenge Academy special
alternative education program at full enroliment status in the referring county for the purposes of funding
and calculating attendance and graduation rates, subject to the following:

(A) The student shall be considered at full enroliment status only for the purposes of calculating
attendance and graduation rates to the extent that this is not in conflict with any provision of federal law
relating to attendance or graduation rates;

(B) If the state board determines that this is in conflict with a provision of federal law relating to
attendance or graduation rates, the state board shall request a waiver from the United States Department
of Education;

(C) If the waiver is granted, notwithstanding the provisions of paragraph (A) of this subdivision, the
student shall be considered at full enrollment status in the referring county for the purposes of calculating
attendance and graduation rates; and

(D) Consideration of the student at full enrollment status in the referring county is for the purposes
of funding and calculating attendance and graduation rates only. For any other purpose, a student
participating in the academy is considered withdrawn from the public school system;

(4) Articulation of the knowledge, skills and competencies gained through alternative education so
that students who return to regular education may proceed toward attainment or may attain the standards
for graduation without duplication;

(5) Consideration of eligibility to take the General Educational Development (GED) Tests by
qualifying within the extraordinary circumstances provisions established by state board rule for a student
participating in the Mountaineer Challenge Academy special alternative education program who does not
meet any other criteria for eligibility-; and

(6) Payment of tuition by a county board to the Mountaineer Challenge Academy for each student
graduating fromthe academywith  a hi gh s chool di pl oma that resides in t
For purposes of this subdivision, -fivepercéntobthelamouans an a't
allotted per pupil under the school aid formula.
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(h) Nothing in this section or the rules promulgated under this section compels the Mountaineer
Challenge Academy to be operated as a special alternative education program or to be subject to any other
laws governing the public schools except by its consent.

(i) The Legislature makes the following findings regarding students at risk:
(1) Defeated and discouraged learners. 8

(A) Any child who is unlikely to graduate on schedule with both the skills and self esteem necessary
to exercise meaningful options in the areas of work, leisure, culture, civic affairs and personal relationships
may be defined as being an at-risk student;

(B) Problems associated with students at risk often begin for them in the early grades as they
gradually fall further behind in the essential skills of reading, writing and math;

(C) These problems may be accompanied by such behavior patterns as poor attendance,
inattentiveness, negative attitudes and acting out in class. These patterns are both symptoms of and added
catalysts for students to become increasingly defeated and discouraged learners;

(D) By the middle grades, students with growing skill deficits usually know they are behind other
students and have good reason to feel discouraged. A growing lack of self confidence and self worth,
limited optimism for the future, avoidance of school and adults and a dimming view of the relationship
between effort and achievement are among the characteristics of defeated and discouraged learners;

(E) Public schools are expected to address the needs of all students, minimizing the likelihood that
they will become at risk and giving additional attention to those who do; however, the circumstances
involved with a child becoming at risk often are complex and may include influences both within and
outside of the school environment; and

(F) In fragile homes, a child who is at risk and is becoming a discouraged and defeated learner
often lacks adequate support and may develop peer relationships that further exacerbate the difficulty of
reengaging him or her in learning, school and responsible social behavior.

(2) The Legislature further finds that the public schools should not be deterred from seeking and
assisting with enrollment of students in an alternative program that helps remedy the discouragement,
lessens skill deficits and facilitates a successful return to public school.

A For this purpose, subject to approval of the county superintendent, a student enrolled in the
public schools of the county may continue to be enrolled while also enrolled in an alternative program
subject to the following conditions:

(1) The alternative program is approved by the state board,;

(2) The student meets the general description of an at-risk student and exhibits behaviors and
characteristics associated with a discouraged and defeated learner;

(3) The alternative program complies with all requests of the county superintendent for information
on the educational program and progress of the student;

(4) The alternative program includes a family involvement component in its program. This
component shall include, but is not limited to, providing for student and parent participation in activities that
help address the challenging issues that have hindered the student's engagement and progress in learning;

(5) The alternative program includes an on-site boarding option for students;
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(6) The alternative program provides an individualized education program for students that is
designed to prepare them for a successful transition back into the public schools; and

(7) The parents or legal guardian of the student make application for enrollment of the student in the
alternative program, agree to the terms and conditions for enrollment, and enroll the student in the
program.

Bill Sponsors: Senators Cole and Kessler
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Senate Bill 476 Relating to driving restrictions in school zones

Effective Date: June 8, 2016
Code Reference: Amends §17C-6-1
WYVDE Contact: Sarah Stewart, Director of Policy & Government Relations

sarah.a.stewart@k12.wv.us; 304.558.3762

Bill Summary:

The bill requires the West Virginia Division of Highways (DOH) to erect signage to indicate the entry
point and the exit point of school zones. Following a formal vote, a county board of education may
make a written request to the DOH to expand a school zone. Upon receipt of such written request, the
DOH has 90 days to erect new signage indicating the entry point and exit point of the expanded school
zone. School zones may not be expanded more than 125 feet along an adjacent road unless the DOH
determines that the additional extension is needed and necessary for the safety of children.
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ARTICLE 6. SPEED RESTRICTIONS
§17C-6-1. SPEED LIMITATIONS GENERALLY; PENALTY.

(a) No person may drive a vehicle on a highway at a speed greater than is reasonable and prudent
under the existing conditions and the actual and potential hazards. In every event speed shall be controlled
as necessary to avoid colliding with any person, vehicle or other conveyance on or entering the highways in
compliance with legal requirements and the duty of all persons to use due care.

(b) Where no special hazard exists that requires lower speed for compliance with subsection (a) of
this section, the speed of any vehicle not in excess of the limits specified in this section or established as
authorized in this section is lawful, but any speed in excess of the limits specified in this subsection or
established as authorized in this section is unlawful. The following speed limits apply:

(1) Fifteen miles per hour in a school zone during school recess or while children are going to or
leaving school during opening or closing hours. A school zone is all school property, including school
grounds and any street or highway abutting the school grounds and extending one hundred twenty-five feet
along the street or highway from the school grounds. The West Virginia Division of Highways shall erect
signage indicating the place of entry and exit of each school zone. Upon a formal vote and a written request
by a county board of education to expand a school zone to a road that is adjacent to school property, the
West Virginia Division of Highways shall expand the school zone by erecting new signage indicating the
expanded school zone’'s | ocat isofecavingthe seguese Rrovitled, fhatt
the school zone may not be expanded more than one hundred twenty-five feet along an adjacent road
unless the division determines that the additional extension is needed and necessary for the safety of the
school children. The speed restriction does not apply to vehicles traveling on a controlled-access highway
which is separated from the school or school grounds by a fence or barrier approved by the Division of
Highways;

(2) Twenty-five miles per hour in any business or residence district; and
(3) Fifty-five miles per hour on open country highways, except as otherwise provided by this chapter.

The speeds set forth in this section may be altered as authorized in sections two and three of this
article.

(c) The driver of every vehicle shall, consistent with the requirements of subsection (a) of this
section, drive at an appropriate reduced speed when approaching and crossing an intersection or railway
grade crossing, when approaching and going around a curve, when approaching a hill crest, when traveling
upon any narrow or winding roadway and when a special hazard exists with respect to pedestrians or other
traffic or by reason of weather or highway conditions.

(d) The speed limit on controlled access highways and interstate highways, where no special hazard
exists that requires a lower speed, shall be not less than fifty-five miles per hour and the speed limits
specified in subsection (b) of this section do not apply.

(e) Unless otherwise provided in this section, any person who violates the provisions of this section
is guilty of a misdemeanor and, upon conviction thereof, shall be fined not more than $100; upon a second
conviction within one year thereafter, shall be fined not more than $200; and, upon a third or subsequent
conviction within two years thereafter, shall be fined not more than $500: Provided, That if the third or
subsequent conviction is based upon a violation of the provisions of this section where the offender
exceeded the speed limit by fifteen miles per hour or more, then upon conviction, shall be fined not more
than $500 or confined in eeunty-orregional jail for not more than six months, or both fined and confined.

() Any person who violates the provisions of subdivision (1), subsection (b) of this section is guilty of
a misdemeanor and, upon conviction thereof, shall be fined not less than $100 nor more than $500:
Provided, That if the conviction is based upon a violation of the provisions of subdivision (1), subsection (b)
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of this section where the offender exceeded the speed limit by fifteen miles per hour or more in the
presence of one or more children, then upon conviction, shall be fined not less than $100 nor more than
$500 or confined in the regienral-er-county jail for not more than six months, or both fined and confined:
Provided, that if the signage required by subdivision (1) is not present in the school zone at the time of the
violation, then any person who violates said provision is guilty of a misdemeanor, and upon conviction
thereof, shall be fined not more than $25.

(g) If an owner or driver is arrested under the provisions of this section for the offense of driving
above the posted speed limit on a controlled access highway or interstate highway and if the evidence
shows that the motor vehicle was being operated at ten miles per hour or less above the speed limit, then,
upon conviction thereof, that person shall be fined not more than $5, plus court costs.

(h) Any person operating a commercial motor vehicle engaged in the transportation of coal on the
coal resource transportation road system who violates subsection (a), (b) or (c) of this section shall, upon
conviction, be subject to fines in triple the amount otherwise provided in subsection (e) of this section.

(i) If an owner or driver is convicted under the provisions of this section for the offense of driving
above the speed limit on a controlled access highway or interstate highway of this state and if the evidence
shows that the motor vehicle was being operated at ten miles per hour or less above the speed limit, then
notwithstanding the provisions of section four, article three, chapter seventeen-b of this code, a certified
abstract of the judgment on the conviction shall not be transmitted to the Division of Motor Vehicles:
Provided, That the provisions of this subsection do not apply to conviction of owners or drivers who have
been issued a commercial dri ver ' s -elofithiseodes ietheaoffensd ef i ned i
was committed while operating a commercial vehicle.

() If an owner or driver is convicted in another state for the offense of driving above the maximum
speed limit on a controlled access highway or interstate highway and if the maximum speed limit in the
other state is less than the maximum speed limit for a comparable controlled access highway or interstate
highway in this state, and if the evidence shows that the motor vehicle was being operated at ten miles per
hour or less above what would be the maximum speed limit for a comparable controlled access highway or
interstate highway in this state, then notwithstanding the provisions of section four, article three, chapter
seventeen-b of this code, a certified abstract of the judgment on the conviction shall not be transmitted to
the Division of Motor Vehicles or, if transmitted, shall not be recorded by the division, unless within a
reasonable time after conviction, the person convicted has failed to pay all fines and costs imposed by the
other state: Provided, That the provisions of this subsection do not apply to conviction of owners or drivers
who have been issued a commerci al dr i veefthHissodé, iftteense as d
offense was committed while operating a commercial vehicle.

Bill Sponsors: Senators Beach, Plymale and Kessler
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Senate Bill 483 Marshall County and Wyoming County LSIC waiver

Effective Date: July 1, 2016
Code Reference: Amends §18-5A-3a
WYVDE Contact: Sarah Stewart, Director of Policy & Government Relations

sarah.a.stewart@k12.wv.us; 304.558.3762

The purpose of the bill is to increase the compulsory school attendance age for Marshall County and
Wyoming County from 17 to 18 years of age as part of
prevention initiative.
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ARTICLE 5A. LOCAL SCHOOL INVOLVEMENT.

§18-5A-3a. Waivers of statutes granted to public schools pursuant to recommendations submitted
by local school improvement councils; limitations.

(a) The Legislature hereby grants a waiver from the statute or statutes indicated for the following
school or schools pursuant to and for the purposes enumerated in the written statement recommending the
waiver, with supporting reasons, approved by the local school improvement council of the respective
schools and recommended by the Legislative Oversight Commission on Education Accountability in
accordance with the provisions of section three of this article. The grant of a waiver to a statute means that
the school or schools granted the waiver may implement the actions as specifically described in their
written statement notwithstanding the provisions of this code from which they are specifically waived. These
waivers are limited to the purposes as specifically described in the statement upon which the Legislative
Oversight Commission on Education Accountability made its recommendation for a waiver to the
Legislature and are expressly repealed for any modification or implementation of the described actions
which changes those purposes. However, nothing in this section prohibits a local school improvement
council school that has been granted a waiver from submitting a request to the Legislative Oversight
Commission on Education Accountability for modifications, subject to approval in accordance with section
three of this article.

(b) The following waivers are granted:

(1) Section two-b, article three, chapter eighteen-a of this code is waived for the schools of Cabell
County for the purpose of implementing a comprehensive new teacher induction program, which purposes
are as more specifically described in the schools’ written statement approved by the county board and
submitted to the Legislative Oversight Commission on Education Accountability on February 24, 2011.

(2) Section one-a, article eight, chapter eighteen of this code is waived for the schools of Marshall
County for the purpose of increasing the compulsory school attendance age in Marshall County from
seventeen to eighteen years of age as a part of its countywide dropout prevention initiative as requested by
letter dated January 4, 2016, and recommended by the Legislative Oversight Commission on Education
Accountability on January 18, 2016.

(3) Section one-a, article eight, chapter eighteen of this code is waived for the schools of Wyoming
County for the purpose of increasing the compulsory school attendance age in Wyoming County from
seventeen to eighteen years of age as a part of its countywide dropout prevention initiative as requested by
letter dated February 25, 2016 and recommended by the Legislative Oversight Commission on Education
Accountability on February 25, 2016.

Bill Sponsors: Sypolt, Boley, Plymale and Ferns
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Senate Bill 594 Relating generally to electronically generated invoices

Effective Date: June 3, 2016
Code Reference: Adds new section to code: §12-3-10g
WVDE Contact: Terry Harless, Chief Financial Officer

tharless@k12.wv.us; 304.558.2686

Bill Summary:

The bill permits the State Auditor to treat an agency-generated electronic invoice as an original invoice if
the invoice contains the vendor name, vendor address, invoice number, invoice date, invoice amount,
description of the items purchased or services provided, purchase order number and contract number,
where applicable, and date of service provided or goods received. However, such agency-generated
computer invoices may only be considered for payment if the agency has an established financial system
which has been subjected to a financial audit by the Legislative Auditor or by an independent certified
public accountant, duly licensed and in good standing.
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ARTICLE 3. APPROPRIATIONS, EXPENDITURES AND DEDUCTIONS.

812-3-10g. Acceptance by Auditor for payment of a claim submitted by electronically generated
invoices.

The State Auditor may consider an agency-generated electronic invoice as an original invoice
pursuant to section ten of this article and any applicable rules approved thereto if the invoice contains the
vendor name, vendor address, invoice number, invoice date, invoice amount, description of the items
purchased or services provided, purchase order number and contract number, where applicable, and date
of service provided or goods received: Provided, That agency-generated computer invoices may be
considered for payment only if the agency has an established financial system which has been subjected to
a financial audit by the Leqgislative Auditor or by an independent certified public accountant, duly licensed
and in good standing.

Bill Sponsors: Prezioso, Plymale and Gaunch
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House Bill 3019 Requiring official business and records of the state and its political
subdivisions be conducted in English

Effective Date: May 25, 2016
Code Reference: Adds new section to code: §2-2-13
WVDE Contact: Heather Hutchens, General Counsel

hhutchens@k12.wv.us; 304.558.3667

Bill Summary:

The bill requires that all official business and records of the state and its political subdivisions be conducted
in English. All official records, documents, rules, orders, and publications shall be printed in English and all
official programs, meetings, transactions, and actions conducted by or on behalf of the state and all its
political subdivisions shall be in English.

Other languages may be used by government officials, and in official documents, whenever necessary to
protect public health and safety; teach or study other languages; protect the rights of criminal defendants or
victims of crime; promote trade, tourism or commerce; facilitate activities pertaining to the compilation of
any census; comply with the federal Individuals with Disabilities Education Act, PL 101-476; use proper
names, terms of art, legal terms or phrases from languages other than English; or comply with the
Constitution and laws of the United States of America or the Constitution of West Virginia. Except in
exigent circumstances, when an official government document is translated into any language other than
English under this section, an English translation shall also be provided in the same document, appearing
in such a manner as to afford the reader the opportunity to observe the English translation of all phrases
used.

This section is not to be construed to diminish the usage of, prevent the study or development of, or
discourage the use of, any Native American language in any context or for any purpose; prohibit an elected
official from speaking to any person in a language other than English while campaigning or providing
constituent services; disparage any language or discourage any person from learning or using any
language; or prohibit informal and nonbinding translations or communications among or between
representatives of government and other persons if the activity does not affect or impair supervision,
management, conduct, or execution of official actions and if the representatives of government make clear
that these translations or communications are unofficial and not binding on the state or any political
subdivision of the state.

Any examination related to employment administered by any state, municipal or county entity may be
administered in a language other than English if the test is available in that language.
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ARTICLE 2. LEGAL HOLIDAYS; SPECIAL MEMORIAL DAYS; CONSTRUCTION OF STATUTES;
DEFINITIONS; LANGUAGE.

§2-2-13. Official business and records of the state to be in English; exceptions; definition.

(a) _All official business of this state shall be conducted in the English language. All official records,
documents, rules, orders, and publications shall be printed in English and all official programs, meetings,
transactions, and actions conducted by or on behalf of the state and all its political subdivisions shall be in

English.

(b) Other languages may be used by government officials, and in official documents, whenever
necessary to:

(1) Protect public health and safety;

(2) Teach or study other languages;

(3) Protect the rights of criminal defendants or victims of crime;

(4) Promote trade, tourism or commerce;

(5) Facilitate activities pertaining to the compilation of any census;

(6) Comply with the federal Individuals with Disabilities Education Act, PL 101-476;

(7) Use proper names, terms of art, legal terms or phrases from lanquages other than English; or

(8) Comply with the Constitution and laws of the United States of America or the Constitution of
West Virginia. Exceptin exigent circumstances, when an official government document is translated into
any language other than English under this section, an English translation shall also be provided in the
same document, appearing in such a manner as to afford the reader the opportunity to observe the English
translation of all phrases used.

(c) This section may not be construed to:

(1) Diminish the usage of, prevent the study or development of, or discourage the use of, any
Native American language in any context or for any purpose;

(2) Prohibit an elected official from speaking to any person in a language other than English while
campaigning or providing constituent services. However, those officials are encouraged to use English as
much as possible to promote fluency in English;

(3) Disparage any language or discourage any person from learning or using any language; or

(4) Prohibit_informal _and nonbinding translations or communications _among or_between
representatives of government and other persons if the activity does not affect or impair supervision,
management, conduct, or execution of official actions and if the representatives of government make clear
that these translations or communications are unofficial and not binding on the state or any political
subdivision of the state.

(d) Any examination related to employment administered by any state, municipal or county entity
may be administered in a language other than English if the test is available in that language.
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(e) As used in this section, "official" means any government action or document that binds the
government, is required by law, or is authorized by law.

Bill Sponsors: Ireland, Overington, Foster, Fast, Lynch, Azinger, Shott, Hicks and Hanshaw
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House Bill 4005 Repealing prevailing hourly rate of wages requirements
Effective Date: May 25, 2016

Code Reference: Repeals §21-5A-1, 21-5A-2, 21-5A-3, 21-5A-4, 21-5A-5, 21-5A-6, 21-5A-7, 21-
5A-8, 21-5A-9, 21-5A-10, 21-5A-11, 21-5A-12

WVDE Contact: Terry Harless, Chief Financial Officer
tharless@k12.wv.us; 304.558.2686

Bill Summary:

The bill removes the statutory mandate that all public authorities must include within bid specifications of
contracts related to the construction of public improvements the fair minimum rate of wages to be paid by
the successful bidder to all laborers, workers, or mechanics in the various branches or classes of the
construction to be performed.
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ARTICLE 5A. WAGES FOR CONSTRUCTION OF PUBLIC IMPROVEMENTS
81. Repeal of article relating to wages for construction of public improvements.

8§21-5A-1, 821-5A-2, 821-5A-3, 821-5A-5, §21-5A-6, §21-5A-7, 821-5A-8, §21-5A-9, §21-5A-10,
§21-5A-11 and §21-5A-12 of the Code of West Virginia, 1931, as amended, are hereby repealed.

Bill Sponsors: Delegates Cowles, Duke, Foster, Gearheart, Miller, Overington, Shott, Walters, Waxman,
Westfall and Householder
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House Bill 4175 Relating generally to home schooling

Effective Date: May 23, 2016
Code Reference: Amends §18-8-1
WVDE Contact: Betty Jo Jordan, Executive Assistant to State Superintendent

bjjordan@k12.wv.us; 304.558.2118

Bill Summary:

Homeschool parents will now provide a one-time Notice of Intent (NOI) versus an annual Notice of Intent.
The NOI must contain name, age and address of child to be homeschooled as well as assurance child will
receive instruction in reading, language, mathematics, science and social studies. Removes the
requirement that the grade level of the child be provided in the NOI.

If a child is enrolled in public school, NOI to provide home instruction shall be given on or before the date
home instruction is to begin. Removes the provision that for child who is enrolled in public school, the NOI
shall be given at least two weeks prior to withdrawing the child from public school.

The bill provides that an acceptable credential for the home school provider now includes a post-secondary
degree or certificate from a regionally accredited institution or from an institution of higher education that
has been authorized to confer a post-secondary degree or certificate in WV by the WV Council for
Community and Technical College Education or by the WV Higher Education Policy Commission.

Changes provisions for assessment requirement in the following ways:
1 Removes language that the parent or guardian shall pay the cost when the assessment

takes place outside a public school

Allows the parent to administer the assessment

Requires that if the assessment is a nationally normed test, the test must be normed not

more than 10 years from the date of administration

1 Redefines acceptable progress when the assessment is a nationally normed test from
meeting or exceeding the 50" percentile to within or above the fourth stanine.

1 Removes the requirement that the teacher who reviews the portfolio (when that
assessment option is used) must provide their certification number

1 Removes the requirement that parents annually report the assessment results to the
county superintendent. New requirement for reporting is at grades three, five, eight and
eleven.

f
f

Finally, the bill adds the term “after showing
may seek from the circuit county of the county an order denying home instruction of the child. The order
may be granted upon a showing of clear and convincing evidence that the child will suffer neglect in his or
her education or that there are other compelling reasons to deny home instruction.
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ARTICLE 8. COMPULSORY SCHOOL ATTENDANCE.
§18-8-1. Compulsory school attendance; exemptions.

(a) Exemption from the requirements of compulsory public school attendance established in section
one-a of this article shall be made on behalf of any child for the causes or conditions set forth in this
section. Each cause or condition set forth in this section is subject to confirmation by the attendance
authority of the county. A child who is exempt from compulsory school attendance under this section is not
subject to prosecution under section two of this article, nor is such a child a status offender as defined by
section two hundred two, article one, chapter forty-nine of this code.

(b) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article if the requirements of this subsection, relating to instruction in a private, parochial or other
approved school, are met. The instruction shall be in a school approved by the county board and for a time
equal to the instructional term set forth in section forty-five, article five of this chapter. In all private,
parochial or other schools approved pursuant to this subsection it is the duty of the principal or other
person in control, upon the request of the county superintendent, to furnish to the county board such
information and records as may be required with respect to attendance, instruction and progress of
students enrolled.

(c) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article if the requirements of either subdivision (1) or subdivision (2) of this subsection, both relating
to home instruction, are met.

(1) The instruction shall be in the home of the child or children or at some other place approved by
the county board and for a time equal to the instructional term set forth in section forty-five, article five of
this chapter. If the request for home instruction is denied by the county board, good and reasonable
justification for the denial shall be furnished in writing to the applicant by the county board. The instruction
shall be conducted by a person or persons who, in the judgment of the county superintendent and county
board, are qualified to give instruction in subjects required to be taught in public elementary schools in the
state. The person or persons providing the instruction, upon request of the county superintendent, shall
furnish to the county board information and records as may be required periodically with respect to
attendance, instruction and progress of students receiving the instruction. The state board shall develop
guidelines for the home schooling of special education students including alternative assessment
measures to assure that satisfactory academic progress is achieved.

(2) The child meets the requirements set forth in this subdivision: Provided, That the county
superintendent may, after a showing of probable cause, seek from the circuit court of the county an order
denying home instruction of the child. The order may be granted upon a showing of clear and convincing
evidence that the child will suffer neglect in his or her education or that there are other compelling reasons
to deny home instruction.

(A) Annually—the-person-or-personsproviding Upon commencing home instruction under this

section the parent of a child receiving home instruction shall present to the county superintendent or county
board a notice of intent to provide home instruction and that includes the name, address, and age and
grade-level of any child of compulsory school age to be instructed and assurance that the child shall
receive instruction in reading, language, mathematics, science and social studies and that the child shall be
assessed annually in accordance with this subdivision. The person providing home instruction shall notify
the county superintendent upon termination of home instruction for a child who is of compulsory attendance
age. Upon establishing residence in a new county, the person providing home instruction shall notify the
previous county superintendent and submit a new notice of intent to the superintendent of the new county
of residence: Provided, That if a Chl|d is enroIIed |n a publlc school notice of mtent to provide home
instruction shall be given a AO- o o » on or before
the date home instruction is to begin.
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(B) The person or persons providing home instruction shall submit satisfactory evidence of a high
school diploma or equivalent;, or a post-secondary degree or certificate from a regionally accredited
institution or from an institution of higher education that has been authorized to confer a post-secondary
degree or certificate in West Virginia by the West Virginia Council for Community and Technical College
Education or by the West Virginia Higher Education Policy Commission.

(C) Annually, the person or persons providing home instruction shall eutline-a-plan-efinstructionfor
the-ensuing-schoolyear;-and obtain an academic assessment of the child for the previous school year in
one of the following ways:

(i) The child receiving home instruction takes a nationally normed standardized achievement test
published or normed not more than ten years from the date of administration and administered under the
conditions as set forth by the published instructions of the selected test and by a person qualified in
accordance with the test's published guidelines in the subjects of reading, language, mathematics, science
and social studies. The child is considered to have made acceptable progress when the mean of the
child’'s test results in the r asqithinporedveshefburttestaninearr eas f or
if below the fourth stanine, shows improvement fromtheprevi ous year’'s results;

(ii) The child participates in the testing program
test shall be administered to the child at a public school in the county of residence. Determination of
acceptable progress shall be based on current guidelines of the state testing program;

(i A portfolio of sampl es of the child's work is rev
whether the child’s academic progress f orThdténeheryear i s i
shall provide a written narrative about the child’'s pro
science and social studies and shall note any areas which, in the professional opinion of the reviewer, show
need for improvementorr e medi ati on. | f the narrative indicates that
vear i s in accordance with the child’'s abilities, the ¢c

(iv) The child completes an alternative academic assessment of proficiency that is mutually agreed
upon by the parent or legal guardian and the county superintendent.

ways:tA parent or |l egal gqguardian shall maintain copies of
years. When the annual assessment fails to show acceptable progress, the person or persons providing

home instruction shall initiate a remedial program to foster acceptable progress. The county board upon

request shall notify the parents or legal guardian of the child, in writing, of the services available to assistin

the assessment of the child’'s e leitificatibniofaidisabilityfdeesnots peci al e
preclude the continuation of home schooling. In the event that the child does not achieve acceptable

progress for a second consecutive year, the person or persons providing instruction shall submit to the

county superintendent additional evidence that appropriate instruction is being provided.




The parent or qual
quardlan shaII submit to the countv supermtendent the results of the academlc assessment of the child at
grade levels three, five, eight and eleven, as applicable, by June 30 of the year in which the assessment
was administered.

(3) This subdivision applies to both home instruction exemptions set forth in subdivisions (1) and (2)
of this subsection. The county superintendent or a designee shall offer such assistance, including
textbooks, other teaching materials and available resources, all subject to availability, as may assist the
person or persons providing home instruction. Any child receiving home instruction may upon approval of
the county board exercise the option to attend any class offered by the county board as the person or
persons providing home instruction may consider appropriate subject to normal registration and attendance
requirements.

(d) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article if the requirements of this subsection, relating to physical or mental incapacity, are met.
Physical or mental incapacity consists of incapacity for school attendance and the performance of school
work. In all cases of prolonged absence from school due to incapacity of the child to attend, the written
statement of a licensed physician or authorized school nurse is required. Incapacity shall be narrowly
defined and in any case the provisions of this article may not allow for the exclusion of the mentally,
physically, emotionally or behaviorally handicapped child otherwise entitled to a free appropriate education.

(e) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article if conditions rendering school attendance impossible or hazardous to the life, health or safety
of the child exist.

(f) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article upon regular graduation from a standard senior high school or alternate secondary program
completion as determined by the state board.

(9) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article if the child is granted a work permit pursuant to the subsection. After due investigation the
county superintendent may grant work permits to youths under the termination age designated in section
one-a of this article, subject to state and federal labor laws and regulations. A work permit may not be
granted on behalf of any youth who has not completed the eighth grade of school.
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(h) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article if a serious illness or death in the immediate family of the child has occurred. It is expected
that the county attendance director will ascertain the facts in all cases of such absences about which
information is inadequate and report the facts to the county superintendent.

(i) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article if the requirements of this subsection, relating to destitution in the home, are met. Exemption
based on a condition of extreme destitution in the home may be granted only upon the written
recommendation of the county attendance director to the county superintendent following careful
investigation of the case. A copy of the report confirming the condition and school exemption shall be
placed with the county director of public assistance. This enactment contemplates every reasonable effort
that may properly be taken on the part of both school and public assistance authorities for the relief of
home conditions officially recognized as being so destitute as to deprive children of the privilege of school
attendance. Exemption for this cause is not allowed when the destitution is relieved through public or
private means.

(i) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article if the requirements of this subsection, relating to church ordinances and observances of
regular church ordinances, are met. The county board may approve exemption for religious instruction
upon written request of the person having legal or actual charge of a child or children. This exemption is
subject to the rules prescribed by the county superintendent and approved by the county board.

(k) A child is exempt from the compulsory school attendance requirement set forth in section one-a
of this article if the requirements of this subsection, relating to alternative private, parochial, church or
religious school instruction, are met. Exemption shall be made for any child attending any private school,
parochial school, church school, school operated by a religious order or other nonpublic school which
elects to comply with the provisions of article twenty-eight of this chapter.

(I) Completion of the eighth grade does not exempt any child under the termination age designated
in section one-a of this article from the compulsory attendance provision of this article.

Bill Sponsors: Kurcaba, Faircloth, Statler, Espinosa, McGeehan, Azinger, Upson, Kelly, Trecost and Ihle
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House Bill 4225 Relating to patriotic displays at public buildings

Effective Date: June 6, 2016
Code Reference: Adds new section to code: §5-6-17
WYVDE Contact: Sarah Stewart, Director of Policy & Government Relations

sarah.a.stewart@k12.wv.us; 304.558.3762

Bill Summary:

The bill allows the governingbodyofpu bl i ¢ buil dings to prominently display
the public building. Any costs associated with displaying this motto may be paid with donations, gifts,
grants and bequests received by the governing body.

Additionally, the bill allows the governing body of public buildings to display the POW-MIA flag in the same
manner as other national and state flags are displayed at such building. Any costs associated with
displaying this motto may be paid with donations, gifts, grants and bequests received by the governing
body.

The Department of Administration is charged with developing guidelines for displaying the above
referenced motto and the POW-MIA flag.
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ARTICLE 6. STATE BUILDINGS.

85-6-17. Display of the national motto and POW-MIA flag.

(a) The Legislature finds and declares that

the nat

part of our country's hist or WlAdlagds asymbolioficitzgneoncedtbd i t i on al

U.S. military personnel taken as prisoners of war (POW) or listed as missing in action (MIA). These
patriotic displays enhance our national pride and awareness, both of the sacrifices made by service
members and our heritage as Americans.

(b) The governing authority of any public property, public buildings and any building, designed,
constructed and maintained with public funds from the state, a county or a municipality may prominently
display on the property or building, the American national motto, "In God We Trust." Costs associated with
the display of the motto may be paid with any private donations, gifts, grants and bequests received by the
governing authority.

(c) The governing authority of any public property, public buildings and any building, designed,
constructed and maintained with public funds from the state, a county or a municipality may prominently
display on the property or building, the POW-MIA flag in the same manner as prescribed by this code for
the required display of national and state flags. Costs associated with the display of the POW-MIA flag may
be paid with any private donations, gifts, grants and bequests received by the governing authority.

(d) The Department of Administration shall develop guidelines for display of the motto and POW -
MIA flag.

Bill Sponsors; Overington, Sobonya, Hanshaw, Gearheart, Cadle, Householder, Butler, Moffatt, Frich,
Rowan and Kelly
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House Bill 4261 Prohibiting the sale or transfer of student data to vendors and other
profit making entities

Effective Date: June 10, 2016
Code Reference: Amends §18-2-5h
WVDE Contact: Heather Hutchens, General Counsel

hhutchens@k12.wv.us; 304.558.3667

Bill Summary:

The bill amends the Student Data Accessibility, Transparency and Accountability Act, which prohibits the
West Virginia Department of Education from transferring confidential student information or certain
redacted data to any federal, state or local agency or other person or entity, public or private.

Under the Act, “icofndrimdathitormal meamnendata relating to a p:¢
or other identification number issued by a state or federal agency, except for the state-assigned student

identifier as defined in this section, religious affiliation, whether the person or a member of their household

owns or possesses a firearm, whether the person or their family are or were recipients of financial

assistance from a state or federal agency, medical, psychological or behavioral diagnoses, criminal history,

criminalhistor y of parents, siblings or any members of the per s
driver’s |icense number, Dbiometric information, handwri
history, credit score, or genetic information.

The changes in the bill establish an exception that, in the event the either the ACT or the SAT is adopted

as the state summative assessment, allows the ACT or th
results and necessary directory or other permissible information under this Act. It also requires written

consent containing a detailed list of confidential information required and the purpose for its requirement if

information classified as confidential will be used.
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ARTICLE 2. STATE BOARD OF EDUCATION.
§18-2-5h. Student Data Accessibility, Transparency and Accountability Act.

(a) Title. - This section shall be known and may be cited as the “Student Data Accessibility,
Transparency and Account-ability Act.”

(b) Definitions. - As used in this section, the following words have the meanings ascribed to them
unless the context clearly implies a different meaning:

(1) “Board” means the West Virginia Board of Education;
(2) “Department” means the West Virginia Department of Education;

(3) “Student Data system” means the West Virginia Department of Education statewide longitudinal
data system;

(4) “Aggregate data” means data collected that is reported at the group, cohort, or institutional level
with a data set of sufficient size that no information for an individual parent or student is identifiable;

(5) “Redacted data” means a student dataset in which parent and student identifying information
has been removed;

(6) “State-assigned student identifier” means the unique student identifier assigned by the state to
each student that shall not be or include the Social Security number of a student in whole or in part;

(7) “Student data” means data collected or reported at the individual student level included in a
student’s educational record;

(8) “Provisional student data” means new student data proposed for inclusion in the student data
system;

(9) “School district” means a county board of education, the West Virginia Schools for the Deaf and
Blind and the West Virginia Department of Education with respect to the education programs under its
jurisdiction that are not in the public schools;

(10) ‘Directory information’ means the following individual student information that is subject to
disclosure for school-related purposes only: Student name, address, telephone number, date and place of
birth, major field of study, participation in officially recognized activities and sports, weight and height of
members of athletic teams, dates of attendance, indication of “graduate” or “nongraduate”, degrees and
awards receives, most recent previous school attended, and photograph.

(112) “Confidential student information” means data relating to a person’s Social Security number, or
other identification number issued by a state or federal agency, except for the state-assigned student
identifier as defined in this section, religious affiliation, whether the person or a member of their household
owns or possesses a firearm, whether the person or their family are or were recipients of financial
assistance from a state or federal agency, medical, psychological or behavioral diagnoses, criminal history,
criminal history of parents, siblings or any members of the person’s household, vehicle registration number,
driver’s license number, biometric information, handwriting sample, credit card numbers, consumer credit
history, credit score, or genetic information;

(12) “Affective computing” means human-computer interaction in which the device has the ability to
detect and appropriately respond to its user’'s emotions and other stimuli; and

(13) “Fair Information Practice Principles” are United States Federal Trade Commission guidelines
that represent widely accepted concepts concerning fair information practice in an electronic marketplace.
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(c) Data Inventory - State Responsibilities. - The Department of Education shall:

(1) Create, publish, and make publicly available a data inventory and dictionary or index of data
elements with definitions of individual student data fields in the student data system to include, but not be
limited to:

(A) Any individual student data required to be reported by state and federal education mandates;

(B) Any individual student data which has been proposed in accordance with paragraph (A),
subdivision (7) of this subsection for inclusion in the student data system with a statement regarding the
purpose or reason and legal authority for the proposed collection; and

(C) Any individual student data that the department collects or maintains with no current identified
purpose;

(2) Develop, publish, and make publicly available policies and procedures to comply with all
relevant state and federal privacy laws and policies, including, but not limited to, the Federal Family
Educational Rights and Privacy Act (FERPA) and other relevant privacy laws and policies. The policies and
procedures specifically shall include, but are not limited to:

(A) Access to student and redacted data in the statewide longitudinal data system shall be
restricted to:

(i) The authorized staff of the department and the contractors working on behalf of the department
who require access to perform their assigned duties as required by law and defined by interagency data-
sharing agreements;

(i) District administrators, teachers and school personnel who require access to perform their
assigned duties;

(i) Students and their parents; and

(iv) The authorized staff of other West Virginia state agencies as required by law and defined by
interagency data-sharing agreements;

(B) Ensure that any inter-agency data-sharing agreements shall be posted on the Department
website, and parents shall be notified of their right to opt out of sharing the child’s data pursuant to
agreements.

(C) Use only aggregate data in public reports or in response to record requests in accordance with
this section;

(D) Unless otherwise prohibited by law, develop criteria for the approval of research and data
requests from state and local agencies, the Legislature, researchers working on behalf of the department,
and the public. Student data maintained by the department shall remain redacted; and

(E) Notification to students and parents regarding student privacy rights under federal and state
law;

(3) Unless otherwise provided by law, the department shall not transfer confidential student
information or redacted data that is confidential under this section to any federal, state or local agency or
other erganization person or entity, public or private, with the following exceptions:

(A) A student transfers out-of-state or a school or school district seeks help with locating an out-of-
state transfer;
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(B) A student leaves the state to attend an out-of-state institution of higher education or training
program;

(C) A student registers for or takes a national or multistate assessment;

(D) A student voluntarily participates in a program for which a data transfer is a condition or
requirement of participation;

(E) The department enters into a contract that governs databases, assessments, student or
redacted data, special education or instructional supports with an in-state or out-of-state contractor for the
purposes of state level reporting;

(F) A student is classified as “migrant” for federal reporting purposes; of
(G) A federal agency is performing a compliance review:; or

(H) In the event that the ACT or the SAT tests are adopted for use as the state summative
assessment |, not hi ng in this article prevents
assessment results and necessary directory or other permissible information under this Act. If information
classified as confidential is required, the ACT, SAT or College Board shall obtain affirmative written
consent from the student i f the student i s eig
guardian if the student is under eighteen years of age. The consent shall contain a detailed list of
confidential information required and the purpose of its requirement.

(4) Develop a detailed data security plan that includes:

(A) Guidelines for the student data system and for individual student data including guidelines for
authentication of authorized access;

(B) Privacy compliance standards;

(C) Privacy and security audits;

(D) Breach planning, notification and procedures;
(E) Data retention and disposition policies; and

(F) Data security policies including electronic, physical, and administrative safeguards, such as data
encryption and training of employees;

(5) Ensure routine and ongoing compliance by the department with FERPA, other relevant privacy
laws and policies, and the privacy and security policies and procedures developed under the authority of
this act, including the performance of compliance audits;

(6) Ensure that any contracts that govern databases, assessments or instructional supports that
include student or redacted data and are outsourced to private vendors include express provisions that
safeguard privacy and security and include penalties for noncompliance; and

(7) Notify the Governor and the Legislature annually of the following:

(A) New student data proposed for inclusion in the state student data system. Any proposal by the
Department of Education to collect new student data must include a statement regarding the purpose or
reason and legal authority for the proposed collection. The proposal shall be announced to the general
public for a review and comment period of at least sixty days and approved by the state board before it
becomes effective. Any new student data collection approved by the state board is a provisional
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requirement for a period sufficient to allow schools and school districts the opportunity to meet the new
requirement;

(B) Changes to existing data collections required for any reason, including changes to federal
reporting requirements made by the U.S. Department of Education and a statement of the reasons the
changes were necessary;

(C) An explanation of any exceptions granted by the state board in the past year regarding the
release or out-of-state transfer of student or redacted data; and

(D) The results of any and all privacy compliance and security audits completed in the past year.
Notifications regarding privacy compliance and security audits shall not include any information that would
itself pose a security threat to the state or local student information systems or to the secure transmission
of data between state and local systems by exposing vulnerabilities.

(8) Notify the Governor upon the suspicion of a data security breach or confirmed breach and upon
regular intervals as the breach is being managed. The parents shall be notified as soon as possible after
the suspected or confirmed breach.

(9) Prohibit the collection of confidential student information as defined in subdivision ten of
subsection (b) of this section.

(d) Data Inventory - District Responsibilities. - A school district shall not report to the state the
following individual student data:

(1) Juvenile delinquency records;
(2) Criminal records;

(3) Medical and health records; and
(4) Student biometric information.

(e) Data Inventory - School Responsibilities. - Schools shall not collect the following individual
student data:

(1) Political affiliation and beliefs;
(2) Religion and religious beliefs and affiliations;
(3) Any data collected through affective computing;

(4) Any data concerning the sexual orientation or beliefs about sexual orientation of the student or
any student’s family member; and

(5) Any data concerning firearm’s ownership by any member of a student's family.
(f) Data Governance Manager. - The state superintendent shall appoint a data governance
manager, who shall report to and be under the general supervision of the state superintendent. The data

governance manager shall have primary responsibility for privacy policy, including:

(1) Assuring that the use of technologies sustain, and do not erode, privacy protections relating to
the use, collection, and disclosure of student data;
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(2) Assuring that student data contained in the student data system is handled in full compliance
with the Student Data Accessibility, Transparency, and Accountability Act, FERPA, and other state and
federal privacy laws;

(3) Evaluating legislative and regulatory proposals involving collection, use, and disclosure of
student data by the Department of Education;

(4) Conducting a privacy impact assessment on proposed rules of the state board and department
in general and on the privacy of student data, including the type of personal information collected and the
number of students affected,;

(5) Coordinating with the general counsel of the state board and department, other legal entities,
and organization officers to ensure that programs, policies, and procedures involving civil rights, civil
liberties, and privacy considerations are addressed in an integrated and comprehensive manner;

(6) Preparing a report to the Legislature on an annual basis on activities of the department that
affect privacy, including complaints of privacy violations, internal controls, and other matters;

(7) Establishing department-wide policies necessary for implementing Fair Information Practice
Principles to enhance privacy protections;

(8) Working with the Office of Data Management and Analysis, the general counsel, and other
officials in engaging with stakeholders about the quality, usefulness, openness, and privacy of data;

(9) Establishing and operating a department-wide Privacy Incident Response Program to ensure
that incidents are properly reported, investigated and mitigated, as appropriate;

(10) Establishing and operating a process for parents to file complaints of privacy violations;

(11) Establishing and operating a process to collect and respond to complaints of privacy violations
and provides redress, as appropriate; and

(12) Providing training, education and outreach to build a culture of privacy across the department
and transparency to the public.

The data governance manager shall have access to all records, reports, audits, reviews,
documents, papers, recommendations, and other materials available to the department that relate to
programs and operations with respect to his or her responsibilities under this section and shall make
investigations and reports relating to the administration of the programs and operations of the department
as are necessary or desirable.

(g) Parental rights regarding child& information and education record. - Parents have the right to
inspect and review their child’s education record maintained by the school and to request student data
specific to their child’s educational record. School districts must provide parents or guardians with a copy of
their child’s educational record upon request. Whenever possible, an electronic copy of the educational
record must be provided if requested and the identity of the person requesting the information is verified as
the parent or guardian.

The state board shall develop guidance for school district policies that:

(1) Annually notify parents of their right to request student information;

(2) Ensure security when providing student data to parents;

(3) Ensure student data is provided only to the authorized individuals;
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(4) Detall the timeframe within which record requests must be provided;

(5) Ensure that school districts have a plan to allow parents to view and access data specific to their
child’s educational record and that any electronic access provided is restricted to eligible parties;

(6) Ensure compliance in the collection, use and disclosure of directory information and providing
parents or guardians with a form to limit the information concerning their child in directory and subject to
release; and

(7) Informing parents of their rights and the process for filing complaints of privacy violations.

(h) State Board Rules. - The state board shall adopt rules necessary to implement the provisions of
the Student Data Accessibility, Transparency, and Accountability Act.

(i) Effect on Existing Data. - Upon the effective date of this section, any existing student data
collected by the Department of Education shall not be considered a new student data collection under this
section.

Bill Sponsors: Shott, McCuskey, Cowles, O’ Neal , Butl er, Marcum, Shaffer, Sobo
Azinger
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House Bill 4295 Relating to School Innovation Zones Act
Effective Date: June 1, 2016

Code Reference: Adds new sections to code: §18-5B-14, 18-5E-1, 18-5E-2, 18-5E-3, 18-5E-4,
18-5E-5, 18-5E-6, 18-5E-7

WYVDE Contact: Michele Blatt, Chief Accountability Officer
miblatt@k12.wv.us; 304.558.3199

Bill Summary:

The bill terminates funding for School Innovation Zones and Local Solution Dropout Prevention and
Recovery Innovation Zones.

The bill creates the Innovation in Education Act, which will be supported with funds previously used to
support IZs. The purpose of the Act is to encourage and incentivize public schools to implement key
innovational education priorities and improve overall student outcomes. The Act provides a mechanism for
a public school to redesign its delivery of instruction, operate under greater flexibility and enhance student
engagement to increase educational achievement for a school that demonstrates innovation in education in
any of the following priority areas:

Science, technology, engineering and math (STEM)
Community school partnership

Entrepreneurship

Career pathways

E I K

The bill allows the state board may designate a school as a STEM, community school partnership,
entrepreneurship or career pathways innovation in education school. The board is directed to enact a
policy directing schools on the process for applying to be an innovation in education school. In awarding a
designation to a school, the state board must:

I Grant a designation only to applicants who have demonstrated competence in all evaluation
factors (as outlined in board policy) and who have demonstrated their capacity to operate an
Innovation in Education school that will increase student achievement
Base determinations on documented evidence collected through the application process
If appropriate, include in a designation determination reasonable conditions that the applicant must
meet before commencing operation under a designation
Decline weak or inadequate applications and clearly state reasons for denial
Convey decisions on applications to the applicants in writing

f
f
f
f

A STEM, community school partnership, entrepreneurship or career pathways innovation in education
school designated must operate according to an innovation in education plan developed by the school
faculty with input from the county board, the county superintendent and the students of such school, if the
designated school is a high school. The innovation in education plan must address each of the following
items:

9 Description of how school will address overall climate and culture of the school as a high
performing learning environment in which every child may succeed to the best of his/her ability,
including but not limited to the following measurable annual goals:

0 Increase overall student achievement

0 Address dropout prevention

o Transform school culture; and
Curriculum plan
Measurable annual performance goals that will serve as the basis of evaluating the Innovation in
Education school, including but not limited to the following:

0 Student attendance

0 Student safety and discipline

= =4
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Student promotion and graduation and dropout rates

Student performance on the state-wide summative assessment

Progress in areas of academic underperformance

Progress among subgroups of students, including low-income students and students
receiving special education

o Postsecondary readiness (high schools only)

o Parent and community engagement

O O 0O

1 Budget plan
1 School schedule plan
1 Staffing plan and professional development plan
91 Policies and procedures plan that includes:
o Detailed description of the unique operational policies and procedures to be used by the
school seeking designation and how the procedures will support school performance and
student achievement
o0 Any exemption to rule, policy or statute the school is seeking
T School’'s plan, if any, for using additional interna
the school and the count y pérformande ahdstuders suscess e t he scho
1 Opportunities and expectation for parent involvement
1 Any other information required by the state board

An Innovation in Education school designated by the state board is not permitted to commence or continue
operations without a signed operational agreement between the county board and the school principal.

Finally, the bill requires evaluation of Innovation in Education designated schools. After the third full year of
designation, the county superintendent must issue a per f or mance report summari zing
performance record based on the data collected under th
report is to include information on any weaknesses or concerns perceived by the superintendent
concerning the school that may jeopardize its designation. After the fourth year of the designation, the
county superintendent shall submit an evaluation to the state board for review detailing whether or not the
school has met iits goal s andoperationdl agreententi n t he school

s pl
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ARTICLE 5B. SCHOOL INNOVATION ZONES ACT.

818-5B-14. Termination of funding for School Innovation Zones and Local Solution Dropout
Prevention and Recovery Innovation Zones.

No school, group of schools, district, subdivision or department of a group of schools, or a
subdivision or department of a school designated or to be designated as an Innovation Zone or Local
Solution Dropout Prevention and Recovery Innovation Zone shall receive any funding pursuant to this
article after June 30, 2016.

ARTICLE 5e. INNOVATION IN EDUCATION ACT.

818-5E-1. Purpose.

The purpose of this act is to encourage and incentivize public schools to improve overall student
outcomes through the implementation of key innovational priorities for improving education in the following
areas:

(1) Science, technology, engineering and math (STEM);

(2) Community school partnership;

(3) Entrepreneurship;

(4) Career pathways; and

(5) The arts.

This act provides a mechanism for public schools designated by the state board as Innovation in
Education schools to redesign their curriculum, instructional delivery and instructional strategies, to
enhance student engagement, to develop meaningful community partnerships and to operate under
greater flexibility to increase student achievement.

818-5E-2. Innovation in Education school defined.

(a) An Innovation in Education school is a public school in this state that applies to and is
designated by the state board in accordance with this article as an Innovation in Education School with a
principal focus in one of the following areas:

(1) Science, technology, engineering and math (STEM);

(2) Community school partnership;

(3) Entrepreneurship;

(4) Career pathways; and

(5) The arts.

(b) Nothing in this article prohibits an Innovation in Education school from incorporating more than
one of the attributes of STEM education, community school partnerships, entrepreneurship, career
pathways or the arts into its program design, notwithstanding the primary designation under which it applies
or is subsequently designated.

(c) An Innovation in Education school:
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(1) Shall provide a program of public education that includes one or more of the grade levels
prekindergarten to grade twelve, including any associated post-secondary dual credit, advanced placement
and industry or workforce credential programs;

(2) Shall design its educational program to meet or exceed the student performance standards
required under_section five, article two-e of this chapter and is subject to all student assessment,
accreditation and federal accountability requirements applicable to other public schools in this state.
However, nothing shall prohibit an Innovation in Education school from establishing additional student
assessment measures or implementing competency-based course completion strategies that go beyond
state requirements;

(3) Shalll operate according to an I nnovation

and faculty with input from its local school improvement council, the county board, the county
superintendent and, if the school is a high school, the students of the school;

(4) Shall, if designated by the state board as an Innovation in Education Demonstration School,
host visits and tours of its facility and programs to provide information and an opportunity to observe any
successful innovations which may be replicated in other schools. The school may require the payment of a
fee to off-set the cost of hosting such visits and tours; and

(5) May solicit and accept qifts, donations or grants for school purposes from public or private
sources in any manner that is available to a local school district and expend or use such gifts, donations or
grants in accordance with the conditions prescribed by the donor except that a gift, donation or grant may
not be accepted |if subj ect to a condition that
Innovation in Education plan. Any monies received by an Innovation in Education school from any source
remainingint he school's accounts at the end of a fii
subsequent fiscal years.

818-5E-3. Application for Innovation in Education school designation; application review and
approval; state board rule.

(a) The state board may designate a school as a STEM, community school partnership,
entrepreneurship, career pathways or the arts Innovation in Education school in accordance with this article
and shall promulgate a rule, including an emergency rule if necessary, in accordance with article three-b,
chapter twenty-nine-a of this code to implement the provisions of this article. The rule shall include at least

the following:

(1) A process for a school to apply for designation as an Innovation in Education schoolin STEM,
community school partnership, entrepreneurship, career pathways or the arts;

(2) Clear and concise application evaluation factors in rubric form, including standards for the state
board to review and make a determination of whether to designate an applicant as an Innovation in
Education school;

(3) The manner, time and process for application submission;

(4) The form and necessary contents of the application, including but not limited to, the following:

(A) The proposed mission and vision of the school as it pertains to becoming an Innovation in
Education school, including identification of the designation it seeks to obtain as a primary focus on which
may include: (i) Science, technology, engineering and math (STEM); (ii) community school partnership; (iii)
entrepreneurship; (iv) career pathways; or (v) the arts;

(B) An executive summary;
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(C) The school's proposed academic program, i ncl
design, learning environment, class structure, curriculum overview, teaching methods, research basis and
other el ements required in the school’'s I nnovation
(D) A clear articulation of the areas of autonomy and flexibility in curriculum, budget, school
schedule and calendar, professional development, and staffing policies and procedures which would
require a waiver of policy or code; and
(E) The school’'s I nnovation in Education plan;

(7) Following the initial evaluation of Innovation in Education schools as provided in section six of
this_article, the process by which the state board will periodically review the performance and student
success of Innovation in Education schools, reaffirm or reconsider the designation of a school, and identify
exemplary schools to serve as demonstration sites.

(b) The state board may provide for the West Virginia Department of Education to independently
assess applicants based on the evaluation factors rubric and provide the state board with this assessment.
The state board shall consider the evaluation factors in rubric form in making any Innovation in Education
school designation determination. In making a designation determination, the state board shall:

(1) Grant a designation only to applicants who have demonstrated competence in each element of
the evaluation factors and who have demonstrated their capacity to operate an Innovation in Education
school that will increase student achievement;

(2) Base determinations on documented evidence collected through the application review
process;

(3) If appropriate, include in a designation determination reasonable conditions that the applicant
must meet before commencing operation under the designation, including resubmission of the application;

(4) Decline weak or inadequate applications and clearly state its reasons for denial;

(5) Make and announce all designations of Innovation in Education schools in a meeting open to
the public and clearly state in a resolution the reasons for the decisions. A copy of the resolution shall be
submitted to Legislative Oversight Commission on Education Accountability; and

(6) Convey its determination on an application in writing to the applicant.

(c) An Innovation in Education school may not commence or continue operations without a signed
operational agreement as provided in section five of this article between the county board and the school

principal.

818-5E-4. Innovation in Education Plan; required contents; measurable annual performance goals;
uses.

The Innovation in Education Plan for a STEM, community school partnership, entrepreneurship,
career pathways or the arts Innovation in Education school shall include each of the following:

(1) A description of how the school will address the overall climate and culture of the school as a
high performing learning environment in which every child may succeed to the best of his or her ability,
including but not limited to measurable annual goals to:

(A) Increase overall student achievement;

(B) Address dropout prevention; and
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(C) Transform school culture;

(2) A curriculum plan that includes a detailed description of the curriculum and related programs for
the proposed school and how the curriculum is expected to improve school performance and student
achievement;

(3) Measurable annu a | performance goals to assess the schoo
success across multiple measures and that will serve as the basis evaluating the Innovation in Education
school, including but not limited to, goals relating to the following:

(A) Student attendance;

(B) Student safety and discipline;

(C) Student promotion and graduation and dropout rates;

(D) Student performance on the state-wide summative assessment and other assessment required
by the state board;

(E) Progress in areas of academic underperformance;

(F) Progress among subgroups of students, including, but not limited to, low-income students and
students receiving special education;

(G) With respect to high school, postsecondary readiness, including the percentage of graduates
submitting applications to postsecondary institutions, and postsecondary enrollment or employment; and

(H) Parent and community engagement; and

(4) A budget plan that includes a detailed description of how funds will be used in the proposed
school to support school performance and student achievement that is or may be different than how funds
are used in other public schools in the district;

(5) A school schedule plan that includes a detailed description of the ways the program or calendar
of the proposed school may be enhanced or expanded;

(6) A staffing plan and professional development plan that includes a detailed description of how
the school may provide professional development to its administrators, teachers and other staff;

(7) A policies and procedures plan that includes:

(A) A detailed description of the unigue operational policies and procedures to be used by the
school seeking designation and how the procedures will support school performance and student
achievement; and

(B) Any exemptions to rule, policy or statute the school is seeking: Provided, That a school may not
request an exemption nor may an exemption be granted from any assessment program required by the
state board or any provision of law or policy required by the Every Student Succeeds Act of 2015 or other
federal law;

hool's pl an, i f any, for using additional
he school and the county board to measur e

(.8) The sc
agreed to by t

(9) Opportunities and expectations for parent involvement; and

(8) Any other information the state board requires.
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818-5E-5. Operational agreement between Innovation in Education school and county board.

An Innovation in Education school designated by the state board may not commence or continue
operations without a signed operational agreement between the county board and the school principal
which sets forth at least the following:

(1) Any conditions which must be met before the Innovation in Education school may begin full
operations. If necessary, the full implementation of an Innovation in Education school may be postponed
for up to one school year following its initial designation to enable all conditions necessary for full operation
to be met;

(2) Any mater i _a | term of the school s I nnovation in Educat
school schedule, calendar, staffing, professional development and policies and procedures to be adhered
to by both the county board and the school;

(3YAnagreed-uponprocess for amending or refining the school’
i mprove the school s performance and student success,
additional waivers of rules, policies, interpretations and statutes through the local school improvement

council process;

(4) The annual performance targets set by the county board and the school to assess and evaluate
the school's progress in achieving its annual measur eab
Plan, including any additional internal and external metrics of performance agreed to by the school and the
county board to measure the schodheasualperforinancetameaisc e and st
may be refined or amended by mutual agreement of the county board and the school after the school has
been fully operational for one year and has collected baseline performance data;

(5) The process and criteria that the county board will use to annually monitor and evaluate the
overall performance and student success of the school, including a process to conduct annual site visits;

(6) Any information needed by the county board from the school for the purposes of accountability
and reporting by the school on the implementation of its mission as an Innovation in Education school;

(7) The process the county board will use to notify the school of any deficiencies and the process
by which the school may submit an improvement plan; and

(8) I n the event that an I nnovat i orsunsatsfaBte@lyy c at i on s
specific provisions addressing the parameters under which the county board may promptly notify the school
in writing of perceived problems and provide reasonable opportunity for the school to remedy the problems,
or if not remedied, may intervene or recommend to the state board thatit placetheschool s desiomnati on
probationary status, require a remedial action plan and potentially revoke the designation. At a minimum,
these parameters shall include the circumstances of poor fiscal management and a lack of academic

progress.

818-5E-6. Evaluation of Innovation in Education designated schools.

(a) During its third full year of operation the county superintendent shall issue a performance report
on the Innovation in Educationschool. The per f or mance report shal/ll summari ze
record to date based on the data collected under schoo
agreement and shall provide notice of any weaknesses or concerns perceived by the superintendent
concerning the school that may jeopardize its designation if not timely rectified. The school and the
superintendent shall mutually agree to a reasonable time period for the school to respond to the
performance report and submit any corrections to the report.
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(b) After its fourth full year of operation, and periodically thereafter as may be provided by the state
board, the Innovation in Education school shall be evaluated by the county superintendent. The county
superintendent shall submit the evaluation to the county board and the state board. The evaluation shall
determine whether the school has met the annual goals outlined in its Innovation in Education Plan and
operational agreement and assess the implementation of the Innovation in Education plan at the school.

(c) The county superintendent may recommend to the county board and state board in the
evaluation:

(1) To amend or suspend one or more components of the Innovation in Education Plan and
operational agreement if the county superintendent determines an amendment or suspension is necessary
to improve the performance and student success of the school;

(2) To amend or suspend one or more components of the Innovation in Education Plan and
operational agreement if the county superintendent determines an amendment or suspension is necessary
because of subsequent changes in the district that affect one or more components of such Innovation in
Education Plan;

(3) To support continued operation of the Innovation in Education school in accordance with its
Innovation in Education Plan and operational agreement; or

(4) To recommend to the state board that the school be designated as an Innovation in Education
demonstration school based on its exemplary performance and student success.

(d)Basedont he county superintendent’'s evalwuation and a

Virginia Department of Education the state board may:

(1) Amend or recommend an amendment to one or more ¢
Education Plan and operational agreement;

(2) Suspend one or more components of the school s |

agreement;

(3) _Affirm_continuation of the Innovation in Education school under its current Innovation in
Education Plan and operational agreement; or

(4) If it is determined that the school has substantially failed to meet the goals outlined in its
Innovation in Education Plan and operational agreement, terminate the Innovation in Education designation
of the school.

(e) An amendment, suspension or termination may not take place before the completion of the
school year.

818-5E-7. Innovation in education fund.

There is hereby created in the State Treasury a special revenue fund to be known as the "Innovation in
Education Fund." The fund shall consist of all moneys received from whatever source to further the
purpose of this article. The fund shall be administered by the state board solely for the purposes of this
article, including providing grants and other financial assistance to innovation in education designated
schools to implement and carry out such schools innovation in education plans. Any moneys remaining in
the fund at the close of a fiscal year shall be carried forward for use in the next fiscal year. Fund balances
shall be invested with the state's consolidated investment fund and any and all interest earnings on these
investments shall be used solely for the purposes that moneys deposited in the fund may be used pursuant
to this article.
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House Bill 4301 Relating to a framework for initiating comprehensive transformation of
school leadership

Effective Date: June 9, 2016

Code Reference: Adds new section to code: §18-2-36

WYVDE Contact: Michele Blatt, Chief Accountability Officer, Division of School
Effectiveness

miblatt@k12.wv.us; 304.558.0200

Bill Summary:

House Bill 4301 establishes a framework for leadership reform in West Virginia schools. Legislative

findings based on Imagine West Virginia and the Education Efficiency AuditofWe st Vi rgi ni a’s Pr i ma
Secondary Education System indicate that the principal exerts the most influence over the process of

continuous school improvement. However, without teacher involvement in planning and implementation it

is unlikely that improvement will be sustained. Further, in order for effective curriculum and instruction to

occur, principals and teachers must engage in school-level needs assessment that drives professional

learning and classroom instruction.

Increased demands on principals have resulted in limited time to fulfill the role of instructional leader.
Principals must guide instruction while at the same time be effective managers and promotors of a
cohesive climate and culture. According to legislative findings, models for distributed leadership among
teachers and/or additional staff members should be vetted through stakeholder input.

The bill establishes a framework for comprehensive reform with the following considerations:

1. Leadership changes will impact not only the public education system but also educator certification
programs. Therefore, the process will require purposeful planning and sequential steps to make
both changes in preparation and support current leaders through the transition.

2. West Virginia school districts vary in terms of size, structure, and resources. Districts should be
afforded appropriate flexibility with regard to the implementation process.

3. The state board will seek broad input from stakeholders such as principals, teachers,
superintendents, county board members, legislators, educator preparation program personnel, a
Governor's designee, etc. This group will provide guidance to the state board in the
recommendation of amendments to state policy.

The bill lists issues for stakeholder consideration in specific detail, such as principal leadership, teacher
leadership, a leadership development pipeline, and issues related to local and state systems of support.

No later than the regular Legislative session 2018 the state board will present stakeholder findings
regarding: leadership structure and roles and responsibilities for principals and teacher leaders; pending
and completed policy recommendations for amendments; a sequential outline of needed changes and
phased implementation; and the estimated cost of the recommendations and statutory changes.

131


mailto:mlblatt@k12.wv.us

ARTICLE 2. STATE BOARD OF EDUCATION.

818-2-36. Framework for initiating comprehensive transformation of school leadership.

(a) Leqgislative findings.--

(1) The report and recommendations of Imagine West Virginia on Transforming School Leadership
in West Virginia are clearly on point that school leadership and the essential role of the principal in
achieving a high performing school are well documented, long studied and too often set aside. The report
and recommendations also clearly recognize the value of providing teachers with authentic opportunities
and resources to lead, influence professional practice, and assume shared responsibility for school and
classroom improvement. The recommendations related to school leadership, the role, preparation and
selection of the principal and a career ladder for teacher leaders once again bring the importance of strong
school-level instructional leadership, including mechanisms for career advancement for teachers in
leadership roles, to the forefront of discussions on school improvement. The state board posted the report
recommendations for comment with the intent of providing a starting point for deeper deliberation and
stakeholder input.

(2)Amongthegeneralc oncl usi ons of the Education Efficiency AL

Secondary Education System is the need to drive more educational decision-making down to the level
closest to the students, to the classroom and building level, allowing principals to lead and teachers to
deliver the most effective curriculum for their students, and then holding them accountable for student
success. Such a system heightens the imperative for strong school leadership. The school climate and
culture observed in high quality schools reflects strong leadership that develops shared beliefs and values
among the staff, high expectations for all, and a safe, orderly and engaging environment. A key conceptin
developing good school leadership and then holding schools accountable for student performance is that
they have the authority, resources and flexibility to affect the outcome.

(3) An increasing body of knowledge concludes that unless teachers are collectively involved in the
planning and implementation of school improvement, it is unlikely to be sustained. Successful schools are
distinguishable from unsuccessful ones by the frequency and extent to which teachers discuss professional
practices, collectively design materials and inform and critigue one another. Even successful schools must
be self-renewing systems, learning organizations marked by deliberate effort to identify helpful knowledge
and spread its use within the organization. Again, leadership by the principal combined with authentic roles
for teacher leaders are necessary ingredients.

(4) The school responsibilities for accreditation adopted by the state board to implement West
Virginia’
the Process for Improving Education, include a collective and collaborative process for continuous school
improvement led by the principal. The process includes data analysis, goal setting, strategic planning,
progress review and results analysis. It includes identifying what and where improvement is needed,
establishing goals and a strategic plan for improved student learning, defining the roles and responsibilities
of all team members, securing the professional development needed to achieve the goals, and sharing the
responsibility and rewards for the results. The principal must foster and develop distributed leadership in

order to focus collective action forimproved schoolperformance. The school 's faculty

Local School Improvement Council must participate effectively in the self-assessment and annual and
cyclical reviews of school performance to effect a process of continuous improvement.

(5) The prior studies and Imagine WV report in which they are cited recognize that the job of
principal has become overwhelming. The report focuses on instructional leadership as the most important
role of the principal, but notes that it has become a less prominent function in the overall job of being a
principal. The diminished time devoted to instructional leadership has been a gradual crowding out by
other necessary functions, rather than a conscience choice. Just as important for high performing schools
is the strong leadership role necessary for operations management, establishing the climate and culture of
the school as a learning environment, and instructional leadership. All require strong leadership skills, but
in a different context. They require different skill sets, all of which are needed to lead high quality schools.
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The reality, however, is that these many responsibilities inherent in the operation of high quality schools
compete for time and it is difficult for principals to do them all well. Various scenarios have been discussed
for enabling a heightened focus on instructional leadership, including the introduction of school manager
positions or the broader use of assistant principals in all schools to allow greater principal attention to
instructional improvement. A further scenario builds upon the research that high quality schools are
distinguishable by the collective and collaborative involvement of teachers in sustained school
improvement. It brings a heightened focus on instructional leadership to assist, and under direction of, the
principal by providing authentic_opportunities for teacher leaders to participate and assume greater
responsibility. This scenario involves various approaches to reward excellent teaching, to provide the time
necessary for excellent teachers to lead instructional improvement, and to enable excellent teachers to
advance in their teaching careers and levels of compensation through instructional leadership positions
without leaving the classroom completely.

(6) Emerging research and policy direction toward distributed leadership and shared responsibility
for results as cited in these findings, elevate the focus for all teachers on instructional improvement, and
particularly for excellent teachers to assume instructional leadership roles. In most schools today, excellent
teachers rarely have authority, time, or sustained incentives to lead while teaching. Developing models for
supporting new teacher induction, for professional development and mentoring for struggling teachers, and
for teacher collaboration on instructional improvement all involve a role for teacher leaders. As
professional educators, teachers should have an established structure through which they can advance
their careers as experienced instructional leaders without leaving classroom teaching completely. Like
other professionals, teachers should be afforded an opportunity to take on more responsibility, share their
expertise with other less experienced teachers and advance their teaching career as teacher leaders. Like
other professions, teaching should provide for a routine progression of continuing education for license
maintenance and opportunities for salary advancement as additional knowledge, skill and expertise are
acquired that directly affect student learning. Examples of leadership roles that may be performed by
teachers include serving on the school leadership team, leading collective and collaborative processes for
strategic improvement planning, leading teacher collaboration processes within the school day, leading the
faculty senate, serving on the local school improvement council, supervising student teachers, serving as
mentors and models for new and struggling teachers and teachers-in-residence, and helping arrange
school level professional development. ldeally, in an opportunity culture for teachers, career paths and
teacher pay will recognize and reward the value of excellent teaching and teacher leadership roles for
extending excellent teaching to all students consistently.

(7) Education is a human resources intensive endeavor. It competes for talented professionals
with_other occupations with higher levels of compensation, particularly in the STEM fields. While
opportunities for career advancement and added compensation for teachers under career ladder type
arrangements may improve the attractiveness of the profession for excellent teachers, it will not replace the
need for general salary increases. In West Virginia and nationally, the enroliments in college and university
teacher preparation programs are declining. For West Virginia particularly, the need to recruit and retain
excellent teachers is exacerbated by the increasing numbers of retirements of a very senior teaching
force. Increasingly important will be a variety of methods for encouraging and supporting an interest in the
teaching profession, preparing the next generation of educators, actively recruiting top talent graduating
from teacher preparation programs and supporting their development through the first years of their
careers. In the human resources intensive business of education, human resource development should
not be left to chance.

(b) Leqislative purpose, intent, process for stakeholder input; items for recommendation.--

(1) The purpose of this section is to provide a framework for development of the statutory and
policy changes needed to support and sustain a comprehensive transformation of school leadership. A
further purpose of this section is to initiate the comprehensive transformation of school leadership through
a_general statement of legislative intent to pursue this change in public policy and, thereby, provide
assurances and parameters under which the work toward this change may proceed. It is expected that the
transformation will affect both the public education system and the educator preparation programs at
institutions of higher education to develop, prepare and credential teacher, principal and administrative
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leaders to accomplish a systemic change in school leadership. It is expected that the transformation will
involve multiple, and in some cases seguential, steps that may require a period of years to accomplish to
ensure that the necessary supports are in place to enable school leaders to meet the expectations of new
roles and responsibilities and to finance the necessary improvements.

(2) Itis further expected that the transformation will involve roles and responsibilities for leadership
that may not match the certification and training of all of those currently in leadership positions. Therefore,
the options for implementation will need to take the existing legacy into account to minimize cost and
system disruption while bringing new models of leadership for instructional improvement to every school
expeditiously. Finally, it is expected that district size and resources, school size and programmatic level,
existing leadership positions, and differences in school performance may all be factors that will affect the
transformation of school leadership within the various school systems and they should be afforded ample
local flexibility for establishing priorities and implementation within their schools.

(3) The findings set forth in subsection (a) of this section provide a context for considering a
leadership framework that promotes instructional improvement and for determining the statutory and policy
changes needed to enable it. It is the intent of the Leqislature to beqin this transformation through a
process of broad stakeholder input to consider and make recommendations to accomplish this task.
Therefore, the state board shall convene the relevant stakeholders, including, but not limited to, principals,
teachers, superintendents, county board members, educator preparation program personnel, legislators or
their designees and a Governor'
practices and recommended statutory changes consistent with the findings of this section. Among the
issues the state board shall consider are:

(A) Issues relating to principal leadership that include, but are not limited to, the following:

(i) A clear definition of the role and responsibilities of principals and assistant principals in statute
and policy that include leadership for instructional improvement;

(i) The role and responsibilities of the principal as the legally responsible party in charge of the
school with the added need for authority and flexibility to delegate responsibilities to accomplish a
distributed leadership model for instructional improvement;

(iii) Leadership standards that include the essential role of the principal for leadership in developing
a culture of collegiality and professionalism among the staff so that improving student learning is a shared

responsibility;

(iv) The scope of topics to be covered in the preparation programs and certifications for principals
and assistant principals;

(v) A process of preparing new principals that may include clinical experiences and mentoring
through a partnership between higher education and county boards. It may include a commitment of
county board resources to assist in the training, as well as a commitment from the candidate to stay in the
system for some period of time;

(vi) The additional school-level tools needed to give good principals the flexibility and authority
necessary for success, including additional independent, school-level authority needed to adequately fulfill
the responsibilities;

(vii) A method of implementation under which the capacity of the principal for leading is a condition
precedent to implementation of methods for distributed leadership;

(viii) Limitations on the employment of new principals to those candidates prepared and
credentialed under the new standards, or some comparable standards approved by the state board, and
|l i mitations on the applicability of Master's

134

s designee to assist t

degrees

h



classification if earned after a certain date following state board approval of a new preparation program;
and

(ix) Differentiation and improvements in the salary schedules and increments for principals subject
to the newly defined roles and responsibilities for school leadership;

(B) Issues relating to teacher leadership that include, but are not limited to, the following:

(i) Various approaches that reward excellent teaching, provide authentic opportunities for excellent
teachers to influence professional practice and enable excellent teachers to advance in their teaching
careers and compensation without leaving the classroom completely including, but are not limited to,
incentive increments, career lattice steps and career ladder positions;

(i) _Incentive increments in the salary scale for advanced degrees, approved course work or
advanced certification in the teacher’'s area of certi fi

(iii) Career lattice steps that provide extra pay and/or extra time for teachers for specific types of
assignments made by the principal or, in some cases, by the faculty senate for instructional and school
improvement work. These types of steps may not be permanent and may change or involve different
teachers and team members from time to time depending on the needs of the school and the ability of
teachers to participate;

(iv) Career ladder steps that are permanent steps for master teachers who possess the
appropriate leadership certification to progress in teacher leadership positions with additional compensation
and reduced teaching load to assume duties under the direction of the principal without leaving the
classroom completely;

(v) A clear definition in statute and policy of the role and responsibilities of career ladder teacher
leaders that includes leadership for instructional improvement;

(vi) Career ladder teacher leader standards that include the essential role of leadership in
developing a culture of collegiality and professionalism among the staff so that improving student learning
is a shared responsibility;

(vii) The scope of topics to be covered in the preparation programs and certifications for career
ladder teacher leaders;

(viii) Appropriate limitations on the number of teachers in career lattice positions and on the
number of teachers in career ladder positions, separately, for schools of different size and programmatic
level; and

(ix) An additional incentive increment in the salary scale for excellent teachers and principals who
accept transfer to a low performing school for a certain number of years;

(C) Issues relating to a leadership development pipeline that include, but are not limited to, the
following:

(i) A comprehensive leadership development process for school systems to identify, recruit and
train outstanding leadership candidates consistent with numbers needed to meet the projected needs of
the school system;

(i) A method for school-level identification of those teachers who most clearly demonstrate
budding leadership gqualities as potential candidates for development into the career ladder teacher
leaders, assistant principals and principals of the future;
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(iii) Appropriate school district and higher education partnerships for preparation, support and
credentialing at each step so the focus on instructional leadership will become pervasive; and

(iv) Allowances that may be necessary to fill positions during the transition to new leadership
models; and

(D) Issues related to local and state systems of support that include, but are not limited to, the
following:

() Information management tools that enhance the capacity of school leaders and leadership
teams to quickly assemble performance information on st
learning environment into the actionable intelligence needed for strategic planning, adjusting instructional
strategies and focusing on individual student needs;

(ii) School-level tools or resources that give principals a flexible, timely and targeted way to meet
the professional development needs of teachers at their school;

(i) Methods to help ensure the uniformity and inter-rater reliability of the portion of the professional
personnel performance evaluation based on teaching standards;

(iv) Additional state-level infrastructure that may be needed to support the additional credentialing
and monitoring of course work and degree attainment for salary progressions and new leadership

positions;

(v) Methods to support, encourage and facilitate school-level leadership for instructional
improvement, to endorse and encourage innovation to improve the success of all students rather than rely
on top-down enforcement of one size fits all approaches to education; and

(vi) Methods to establish an emphasis on human resource management including, but not limited
to, approaches to improve the position posting and recruitment of new graduates for shortage area
positions, and improving the retention of new professional personnel.

(c) Reports and recommendations to Legislature and Governor.--

(1) Not later than reqular session of the Legislature, 2018, the state board shall make a report to
the Joint Standing Committee on Education and the Governor on transforming school leadership including,
at a minimum:

(A) Recommendations on _a general leadership structure and definitions of the roles and
responsibilities for principals and teacher leaders;

(B) Identification of affected statutes and policies, including pending and completed policy
revisions, and recommendations for statutory amendments, if any, needed to effectuate its
recommendations;

(C) An outline of sequential implementation of the changes needed to transform school leadership,
and recommendations for phased implementation, if any; and

(D) The estimated costs of implementation of the recommendations and statutory changes
necessary to effectuate the recommendations along with potential funding sources from improved
efficiencies or other cost savings from the 5 elimination of unnecessary operations or programs.

Bill Sponsors: Espinosa, Westfall, Ambler, Cooper, D. Evans, Statler, Hamrick, Kurcaba, Rohrbach,
Upson and Householder
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House Bill 4316 Relating to reimbursement of certification fee for National Board for
Professional Teaching Standards certification

Effective Date: June 9, 2016
Code Reference: Amends §18A-4-2a
WVDE Contact: Robert Hagerman, Executive Director, Office of Educator Effectiveness &

Licensure, rhagerma@k12.wv.us 304.558.7010

Bill Summary:

The bill makes a technical improvement in the language for the reimbursement of teachers for fees upon

enrollment, completion or renewal of National Board for Professional Teaching Standards (NBPTS)
certification. Currently compl et i on hdweverdhe NBPRSthas as s ub mi
changed its definition several times over the years and the current statutory definition is no longer valid.

The new language requires the submission of satisfactory evidence to the West Virginia Department of

Education, rather than relying on a specific parameter of the NBPTS that may change.
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ARTICLE 4. SALARIES, WAGES AND OTHER BENEFITS.

818A-4-2a. State minimum salary bonus for classroom teachers with national board certification.

(a) The Legislature finds and declares that the rigorous standards and processes for certification
by the National Board for Professional Teaching Standards (NBPTS) helps to promote the quality of
teaching and learning. Therefore, classroom teachers in the public schools of West Virginia should be
encouraged to achieve national board certification through a reimbursement of expenses and an additional
salary bonus which reflects their additional certification, to be paid in accordance with the provisions of this
section.

(b) (1) Three thousand five hundred dollars shall be paid annually to each classroom teacher who
holds a valid certificate issued by the National Board for Professional Teaching Standards for the life of the
certification, but in no event more than ten years for any one certification.

(2) Three thousand five hundred dollars shall be paid annually to each classroom teacher who
holds a valid renewal certificate issued by the National Board for Professional Teaching Standards for the
life of the renewal certificate, but in no event more than ten years for any one renewal certificate.

(c) The payments:

(1) Shall be in addition to any amounts prescribed in the applicable state minimum salary schedule;
(2) Shall be paid in equal monthly installments; and

(3) Shall be considered a part of the state minimum salaries for teachers.

(d) For initial certification, one half of the certification fee shall be paid for reimbursement once to
each teacher who enrolls submits satisfactory evidence to the West Virginia Department of Education of
enrollment in the program for the National Board for Professional Teaching Standards certification and as
verified by the National Board for Professional Teaching Standards. The remaining one half of the
certification fee shall be paid for reimbursement once to each teacher who eempletes submits satisfactory
evidence to the West Virginia Department of Education of completion of the National Board for
Professional Teaching Standards certification—Cempletion-shall-be-defined-as-the-completion-of-ten
scorable-entries; as verified by the National Board for Professional Teaching Standards. Teachers who
achieve National Board for Professional Teaching Standards certification may be reimbursed a maximum
of $600 for expenses actually incurred while obtaining the National Board for Professional Teaching
Standards certification.

(e) For renewal certification, each teacher who completes the National Board for Professional
Teaching Standards certification renewal process shall be reimbursed for the renewal certification fee.
Completion of the certification renewal process means the submission of satisfactory evidence to the West
Virginia Department of Education of the successful renewal of the ten-year certification as verified by the
National Board for Professional Teaching Standards.

(f) The state board shall establish selection criteria for the teachers by the legislative rule required
pursuant to subsection (h) of this section.

(9) Funding for reimbursement of the initial certification fee and expenses actually incurred while
obtaining the National Board for Professional Teaching Standards certifications and funding for
reimbursement of the renewal certification fee shall be administered by the state Department of Education
from an appropriation established for that purpose by the Legislature. If funds appropriated by the
Legislature to accomplish the purposes of this subsection are insufficient, the state department shall
prorate the reimbursements for expenses and shall request of the Legislature, at its next regular session,
funds sufficient to accomplish the purposes of this subsection, including needed retroactive payments.
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(h) The state board shall promulgate legislative rules pursuant to article three-b, chapter twenty-
nine-a of this code to implement the provisions of this section.

Bill Sponsors: Espinosa, Ellington, Duke, Perry, Moye, Upson, Wagner, Ambler, Cooper, D. Evans and
Kelly

139



House Bill 4351 Transferring the Cedar Lakes Camp and Conference Center from the
West Virginia Board of Education to the Department of Agriculture

Effective Date: July 1, 2016
Code Reference: Adds §18-2-16b
WVDE Contact: Mary Catherine Tuckwiller, Board Attorney

mctuckwiller@k12.wv.us; 304.558.3660

Bill Summary:

This bill provides forthetransferof t he Cedar Lakes Camp and Conference Ce
facilities from the West Virginia Board of Education to the Department of Agriculture. All real and personal

property, inclusive of operating funds are included in the transfer. Employees are transferred to the

Department of Agriculture at their existing hourly rate and with all accrued benefits, as will and pleasure

employees exempt from classified service coverage.

Active full-time permanent employees will participate in the Public Employees Retirement System (PERS)

effective July 1, 2016, retroactive to original date of hire with Cedar Lakes. The Consolidated Public
Retirement Board (“CPRB”) is responsible for transferrtr
Retirement System Trust Fund into PERS no later than December 30, 2016. The CPRB is charged with

computing assets and liabilities for all employees, retirees, beneficiaries, disabled retirees and terminated

inactive members for the purpose of transfer.
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ARTICLE 2. STATE BOARD OF EDUCATION.

818-2-16b. State camp and conference center; property transferred; powers and duties of
Commissioner of Agriculture.

(a) Effective July 1, 2016, the state camp and conference center, known as the Cedar Lakes Camp
and Conference Center and its facilities, authorized to be owned and operated by the West Virginia Board
of Education under sections sixteen and sixteen-a, article two, chapter eighteen of this code is transferred
to the Department of Agriculture. All real and personal property held by the West Virginia Board of
Education, including all operating funds for the operations of the camp and conference center, and all
employees of the West Virginia Board of Education primarily dedicated to those operations, are transferred
to the Department of Agriculture, at their existing hourly rate and with all accrued benefits. All employees
shall become will and pleasure employees in accordance with section four, article six, chapter twenty-nine
of the code of West Virginia, and are exempt from coverage by classified service. The Commissioner of the
Department of Agriculture is given all those powers, duties and responsibilities relating to the state camp
and conference center previously vested in the West Virginia Board of Education and its Division of
Vocational Education.

(b) All active full-time, permanent employees transferred to the Department of Agriculture pursuant
to subsection (a) shall participate in the Public Employees Retirement System beginning July 1, 2016.
Notwithstanding the provisions of article ten, chapter five of this code, employees transferred pursuant to
this section shall be considered a member of the Public Employees Retirement System as of their original
date of hire with the Cedar Lake Camp and Conference Center.

(c) The Consolidated Public Retirement Board shall transfer assets and service credit from the
Teachers Retirement System Trust Fund into the Public Employees Retirement System Trust Fund for
those employees who were members in the Teachers Retirement System no later than December 30,
2016. The amount of service credit recognized by the Teachers Retirement System as of June 30, 2016 for
the transferring employees shall be the service credit transferred and recognized by the Public Employees
Retirement System.

The amount of assets to be transferred for each employee who is a member of the Teachers
Retirement System shall be computed as of July 1, 2016, using the July 1, 2015, actuarial valuation of the
Teachers Retirement System, and updated with seven and one-half percent annual interest to the date of
the actual asset transfer. The market value of the assets of the transferring employees in the Teachers
Retirement System shall be determined as of the end of the month preceding the actual transfer. To
determine the computation of the asset share to be transferred, the Consolidated Public Retirement Board
shall:

(1) Compute the market value of the Teachers Retirement System assets as of the July 1, 2015,
actuarial valuation date under the actuarial valuation approved by the Consolidated Public Retirement
Board;

(2) Compute the actuarial accrued liabilities for all Teachers Retirement System retirees,
beneficiaries, disabled retirees and terminated inactive members as of the July 1, 2015, actuarial valuation
date;

(3) Compute the market value of active member assets in the Teachers Retirement System as of
July 1, 2015, by reducing the assets value under subdivision (1) of this subsection by the inactive liabilities
under subdivision (2) of this subsection;

(4) Compute the actuarial accrued liability for all active Teachers Retirement System members as
of the July 1, 2015, actuarial valuation date approved by the Consolidated Public Retirement Board;

(5) Compute the funded percentage of the active members' actuarial accrued liabilities under the
Teachers Retirement System as of July 1, 2015, by dividing the active members' market value of assets

141



under_subdivision (3) of this subsection by the active members' actuarial accrued liabilities under
subdivision (4) of this subsection;

(6) Compute the actuarial accrued liabilities under the Teachers Retirement System as of July 1,
2015, for active employees transferring to the Public Employees Retirement System; and

(7) Determine the assets to be transferred from the Teachers Retirement System to the Public
Employees Retirement System by multiplying the active members' funded percentage determined under
subdivision (5) of this subsection by the transferring active members' actuarial accrued liabilities under the
Teachers Retirement System under subdivision (6) of this subsection and adjusting the asset transfer
amount by interest at seven and five-tenths percent for the period from the calculation date of July 1, 2015,
through the first day of the month in which the asset transfer is to be completed.

(d) Once an employee transfers from the Teachers Retirement System to the Public Employees
Retirement System, the Teachers Retirement System shall bar any further liability and the transfer is an
agreement whereby the transferring employee forever indemnifies and holds harmless the Teachers
Retirement System from providing him or her any form of retirement benefit whatsoever until that employee
obtains other employment which would make him or her eligible to reenter the Teachers Retirement
System with no credit whatsoever for the amounts transferred to the Public Employees Retirement System.

(e) Assets for employees who are members in the Teachers Defined Contribution System pursuant
to article seven-b, chapter eighteen, shall remain invested in his or her Teachers Defined Contribution
retirement account until termination of employment with the Department of Agriculture.

Bill Sponsors: Westfall, Atkinson, Butler, Ihle, Cadle, B. White, Hamrick and McCuskey
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House Bill 4417

Effective Date:

Code Reference:

WVDE Contact:

Bill Summary:

Increasing wages protected from garnishment
June 7, 2016
Amends §46A-2-130

Terry Harless, Chief Financial Officer
tharless@k12.wv.us; 304.558.2686

This bill relates to limitations of garnishment of wages, and defines garnishment as any legal or equitable
procedure through which the earnings of an individual are required to be withheld for payment of a debt.

The bill provides that the maximum part of the aggregate disposable earnings of an individual for any
workweek which is subjected to garnishment to enforce payment of a judgment arising from a consumer
credit sale or consumer loan may not exceed the lesser of: (a) Twenty percent of his or her disposable
earnings for that week, or (b) the amount by which his or her disposable earnings for that week exceed fifty
times the federal minimum hourly wage prescribed by section 6(a) (1) of the "Fair Labor Standards Act of

1938," U.S.C. Title 19, Sec. 206(a)(1), in effect at the time the earnings are payable.
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ARTICLE 2. CONSUMER CREDIT PROTECTION.

846A-2-130. Limitation on garnishment.
(1) For the purposes of the provisions in this chapter relating to garnishment:

(a) "Disposable earnings" means that part of the earnings of an individual remaining after the
deduction from those earnings of amounts required by law to be withheld; and

(b) "Garnishment" means any legal or equitable procedure through which the earnings of an
individual are required to be withheld for payment of a debt.

(2) The maximum part of the aggregate disposable earnings of an individual for any workweek
which is subjected to garnishment to enforce payment of a judgment arising from a consumer credit sale or
consumer loan may not exceed the lesser of:

(a) Twenty percent of his or her disposable earnings for that week, or

(b) The amount by which his or her disposable earnings for that week exceed thirty fifty times the
federal minimum hourly wage prescribed by section 6(a) (1) of the "Fair Labor Standards Act of 1938,"
U.S.C. Title 19, Sec. 206(a)(1), in effect at the time the earnings are payable.

(c) Inthe case of earnings for a pay period other than a week, the commissioner shall prescribe by
rule a multiple of the federal minimum hourly wage equivalent in effect to that set forth in subdivision (b),
subsection (2) of this section.

(3) No court may make, execute or enforce an order or process in violation of this section. Any time
after a consumer's earnings have been executed upon pursuant to article five-a or article five-b, chapter
thirty-eight of this code by a creditor resulting from a consumer credit sale, consumer lease or consumer
loan, such consumer may petition any court having jurisdiction of such matter or the circuit court of the
county wherein he or she resides to reduce or temporarily or permanently remove such execution upon his
or her earnings on the grounds that such execution causes or will cause undue hardship to him or her or
his or her family. When such fact is proved to the satisfaction of such court, it may reduce or temporarily or
permanently remove such execution.

(4) No garnishment governed by the provisions of this section will be given priority over a voluntary
assignment of wages to fulfill a support obligation, a garnishment to collect arrearages in support
payments, or a notice of withholding from wages of amounts payable as support, notwithstanding the fact
that the garnishment in question or the judgment upon which it is based may have preceded the support-
related assignment, garnishment, or notice of withholding in point of time or filing.

Bill Sponsors: Shott, Hanshaw, Rowe, Marcum, Shaffer, Manchin, Summers, Kessinger, Ireland and
Skinner

144



House Bill 4461 Relating to School Building Authority School Major Improvement Fund

eligibility
Effective Date: June 9, 2016
Code Reference: Amends §18-9D-15
WVDE Contact: Amy Willard, Executive Director, Office of School Finance

awillard@k12.wv.us; 304.558.6300

Bill Summary:

Currently, to be eligible for a Major Improvement Fund award from the School Building Authority (SBA),

each county board of education must have expended in the previous year an amount of county moneys

equal to or exceedingthelowe st average amount of money included
budget over any three of the previous five years and must have budgeted an amount equal to or greater

than the average in the current fiscal year.

The bill eliminates the strict formula described above and instead requires county boards of education to
provide annual school facility maintenance expenditure data to the SBA. This data will be jointly reviewed
by the SBA and the West Virginia Department of Education Office of School Facilities and Transportation to
assist the SBA in its determination of the most meritorious projects to be funded through the School Major
Improvement Fund.
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ARTICLE 9D. SCHOOL BUILDING AUTHORITY.

§18-9D-15. Legislative intent; allocation of money among categories of projects; lease-purchase
options; limitation on time period for expenditure of project allocation; county maintenance budget
requirements; project disbursements over period of years; preference for multicounty
arrangements; submission of project designs; set-aside to encourage local participation.

(a) It is the intent of the Legislature to empower the School Building Authority to facilitate and
provide state funds and to administer all federal funds provided for the construction and major
improvement of school facilities so as to meet the educational needs of the people of this state in an
efficient and economical manner. The authority shall make funding determinations in accordance with the
provisions of this article and shall assess existing school facilities and each facility's school major
improvement plan in relation to the needs of the individual student, the general school population, the
communities served by the facilities and facility needs statewide.

(b) An amount that is not more than three percent of the sum of moneys that are determined by the
authority to be available for distribution during the then current fiscal year from:

(1) Moneys paid into the School Building Capital Improvements Fund pursuant to section ten,
article nine-a of this chapter;

(2) The issuance of revenue bonds for which moneys in the School Building Debt Service Fund or
the Excess Lottery School Building Debt Service Fund are pledged as security;

(3) Moneys paid into the School Construction Fund pursuant to section six of this article; and

(4) Any other moneys received by the authority, except moneys paid into the School Major
Improvement Fund pursuant to section six of this article and moneys deposited into the School Access
Safety Fund pursuant to section five, article nine-f of this chapter, may be allocated and may be expended
by the authority for projects authorized in accordance with the provisions of section sixteen of this article
that service the educational community statewide or, upon application by the state board, for educational
programs that are under the jurisdiction of the state board. In addition, upon application by the state board
or the administrative council of an area vocational educational center established pursuant to article two-b
of this chapter, the authority may allocate and expend under this subsection moneys for school major
improvement projects authorized in accordance with the provisions of section sixteen of this article
proposed by the state board or an administrative council for school facilities under the direct supervision of
the state board or an administrative council, respectively. Furthermore, upon application by a county board,
the authority may allocate and expend under this subsection moneys for school major improvement
projects for vocational programs at comprehensive high schools, vocational programs at comprehensive
middle schools, vocational schools cooperating with community and technical college programs, or any
combination of the three. Each county board is encouraged to cooperate with community and technical
colleges in the use of existing or development of new vocational technical facilities. All projects eligible for
funds from this subsection shall be submitted directly to the authority which shall be solely responsible for
the project's evaluation, subject to the following:

(A) The authority may not expend any moneys for a school major improvement project proposed by
the state board or the administrative council of an area vocational educational center unless the state board
or an administrative council has submitted a ten-year facilities plan; and

(B) The authority shall, before allocating any moneys to the state board or the administrative
council of an area vocational educational center for a school improvement project, consider all other
funding sources available for the project.

(c) An amount that is not more than two percent of the moneys that are determined by the authority
to be available for distribution during the current fiscal year from:
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(1) Moneys paid into the School Building Capital Improvements Fund pursuant to section ten,
article nine-a of this chapter;

(2) The issuance of revenue bonds for which moneys in the School Building Debt Service Fund or
the Excess Lottery School Building Debt Service Fund are pledged as security;

(3) Moneys paid into the School Construction Fund pursuant to section six of this article; and

(4) Any other moneys received by the authority, except moneys deposited into the School Major
Improvement Fund and moneys deposited into the School Access Safety Fund pursuant to section five,
article nine-f of this chapter, shall be set aside by the authority as an emergency fund to be distributed in
accordance with the guidelines adopted by the authority.

(d) An amount that is not more than five percent of the moneys that are determined by the authority
to be available for distribution during the current fiscal year from:

(1) Moneys paid into the School Building Capital Improvements Fund pursuant to section ten,
article nine-a of this chapter;

(2) The issuance of revenue bonds for which moneys in the School Building Debt Service Fund or
the Excess Lottery School Building Debt Service Fund are pledged as security;

(3) Moneys paid into the School Construction Fund pursuant to section six of this article; and

(4) Any other moneys received by the authority, except moneys deposited into the School Major
Improvement Fund and moneys deposited into the School Access Safety Fund pursuant to section five,
article nine-f of this chapter, may be reserved by the authority for multiuse vocational-technical education
facilities projects that may include post-secondary programs as a first priority use. The authority may
allocate and expend under this subsection moneys for any purposes authorized in this article on multiuse
vocational-technical education facilities projects, including equipment and equipment updates at the
facilities, authorized in accordance with the provisions of section sixteen of this article. If the projects
approved under this subsection do not require the full amount of moneys reserved, moneys above the
amount required may be allocated and expended in accordance with other provisions of this article. A
county board, the state board, an administrative council or the joint administrative board of a vocational-
technical education facility which includes post-secondary programs may propose projects for facilities or
equipment, or both, which are under the direct supervision of the respective body: Provided, That the
authority shall, before allocating any moneys for a project under this subsection, consider all other funding
sources available for the project.

(e) The remaining moneys determined by the authority to be available for distribution during the
then current fiscal year from:

(1) Moneys paid into the School Building Capital Improvements Fund pursuant to section ten,
article nine-a of this chapter;

(2) The issuance of revenue bonds for which moneys in the School Building Debt Service Fund or
the Excess Lottery School Building Debt Service Fund are pledged as security;

(3) Moneys paid into the School Construction Fund pursuant to section six of this article; and
(4) Any other moneys received by the authority, except moneys deposited into the School Major
Improvement Fund and moneys deposited into the School Access Safety Fund pursuant to section five,

article nine-f of this chapter, shall be allocated and expended on the basis of need and efficient use of
resources for projects funded in accordance with the provisions of section sixteen of this article.
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(f) If a county board proposes to finance a project that is authorized in accordance with section
sixteen of this article through a lease with an option to purchase leased premises upon the expiration of the
total lease period pursuant to an investment contract, the authority may not allocate moneys to the county
board in connection with the project: Provided, That the authority may transfer moneys to the state board
which, with the authority, shall lend the amount transferred to the county board to be used only for a one-
time payment due at the beginning of the lease term, made for the purpose of reducing annual lease
payments under the investment contract, subject to the following conditions:

(1) The loan shall be secured in the manner required by the authority, in consultation with the state
board, and shall be repaid in a period and bear interest at a rate as determined by the state board and the
authority and shall have any terms and conditions that are required by the authority, all of which shall be set
forth in a loan agreement among the authority, the state board and the county board;

(2) The loan agreement shall provide for the state board and the authority to defer the payment of
principal and interest upon any loan made to the county board during the term of the investment contract,
and annual renewals of the investment contract, among the state board, the authority, the county board and
a lessor, subject to the following:

(A) In the event a county board which has received a loan from the authority for a one-time
payment at the beginning of the lease term does not renew the lease annually until performance of the
investment contract in its entirety is completed, the county board is in default and the principal of the loan,
together with all unpaid interest accrued to the date of the default, shall, at the option of the authority, in
consultation with the state board, become due and payable immediately or subject to renegotiation among
the state board, the authority and the county board;

(B) If a county board renews the lease annually through the performance of the investment contract
in its entirety, the county board shall exercise its option to purchase the leased premises;

(C) The failure of the county board to make a scheduled payment pursuant to the investment
contract constitutes an event of default under the loan agreement;

(D) Upon a default by a county board, the principal of the loan, together with all unpaid interest
accrued to the date of the default, shall, at the option of the authority, in consultation with the state board,
become due and payable immediately or subject to renegotiation among the state board, the authority and
the county board; and

(E) If the loan becomes due and payable immediately, the authority, in consultation with the state
board, shall use all means available under the loan agreement and law to collect the outstanding principal
balance of the loan, together with all unpaid interest accrued to the date of payment of the outstanding
principal balance; and

(3) The loan agreement shall provide for the state board and the authority to forgive all principal
and interest of the loan upon the county board purchasing the leased premises pursuant to the investment
contract and performance of the investment contract in its entirety.

(g) To encourage county boards to proceed promptly with facilities planning and to prepare for the
expenditure of any state moneys derived from the sources described in this section, any county board or
other entity to whom moneys are allocated by the authority that fails to expend the money within three years
of the allocation shall forfeit the allocation and thereafter is ineligible for further allocations pursuant to this
section until it is ready to expend funds in accordance with an approved facilities plan: Provided, That the
authority may authorize an extension beyond the three-year forfeiture period not to exceed an additional
two years. Any amount forfeited shall be added to the total funds available in the School Construction Fund
of the authority for future allocation and distribution. Funds may not be distributed for any project under this
article unless the responsible entity has a facilities plan approved by the state board and the School
Building Authority and is prepared to commence expenditure of the funds during the fiscal year in which the
moneys are distributed.
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(h) The remaining moneys that are determined by the authority to be available for distribution
during the then current fiscal year from moneys paid into the School Major Improvement Fund pursuant to
section six of this article shall be allocated and distributed on the basis of need and efficient use of
resources for projects authorized in accordance with the provisions of section sixteen of this article, subject
to the following:

(1) The moneys may not be distributed for any project under this section unless the responsible
entity has a facilities plan approved by the state board and the authority and is to commence expenditures
of the funds during the fiscal year in which the moneys are distributed;

(2) Any moneys allocated to a project and not distributed for that project shall be deposited in an
account to the credit of the project, the principal amount to remain to the credit of and available to the
project for a period of two years; and

(3) Any moneys which are unexpended after a two-year period shall be redistributed on the basis of
need from the School Major Improvement Fund in that fiscal year.

(i) Local matching funds may not be required under the provisions of this section. However, this
article does not negate the responsibilities of the county boards to maintain school facilities. Fo-be-eligible
Therefore, as a prerequisite for eligibility to recelve an aIIocatlon of school major improvement funds from
the authority, a county board must h

: : prowde annual school facility malntenance
expenditure data to the authority which shall be jointly reviewed by the authority and the state Department

of Education Office of School Facilities and Transportation to assist the authority in its determination of the
most meritorious projects to be funded through the School Major Improvement Fund. The state board shall
promulgate rules relating to county boards' school facility maintenance budgets, including items which shall
be included in the these budgets.

() Any county board may use moneys provided by the authority under this article in conjunction
with local funds derived from bonding, special levy or other sources. Distribution to a county board, or to the
state board or the administrative council of an area vocational educational center pursuant to subsection
(b) of this section, may be in a lump sum or in accordance with a schedule of payments adopted by the
authority pursuant to guidelines adopted by the authority.

(k) Funds in the School Construction Fund shall first be transferred and expended as follows:

(1) Any funds deposited in the School Construction Fund shall be expended first in accordance
with an appropriation by the Legislature.

(2) To the extent that funds are available in the School Construction Fund in excess of that amount
appropriated in any fiscal year, the excess funds may be expended for projects authorized in accordance
with the provisions of section sixteen of this article.

() It is the intent of the Legislature to encourage county boards to explore and consider
arrangements with other counties that may facilitate the highest and best use of all available funds, which
may result in improved transportation arrangements for students or which otherwise may create efficiencies
for county boards and the students. In order to address the intent of the Legislature contained in this
subsection, the authority shall grant preference to those projects which involve multicounty arrangements
as the authority shall determine reasonable and proper.

(m) County boards shall submit all designs for construction of new school buildings to the School
Building Authority for review and approval prior to preparation of final bid documents. A vendor who has

149

of

mo n ¢



been debarred pursuant to the provisions of sections thirty-three-a through thirty-three-f, inclusive, article
three, chapter five-a of this code may not bid on or be awarded a contract under this section.

(n) The authority may elect to disburse funds for approved construction projects over a period of
more than one year subject to the following:

(1) The authority may not approve the funding of a school construction project over a period of
more than three years;

(2) The authority may not approve the use of more than fifty percent of the revenue available for
distribution in any given fiscal year for projects that are to be funded over a period of more than one year;
and

(3) In order to encourage local participation in funding school construction projects, the authority
may set aside limited funding, not to exceed $500,000, in reserve for one additional year to provide a
county the opportunity to complete financial planning for a project prior to the allocation of construction
funds. Any funding shall be on a reserve basis and converted to a part of the construction grant only after
all project budget funds have been secured and all county commitments have been fulfilled. Failure of the
county to solidify the project budget and meet its obligations to the state within eighteen months of the date
the funding is set aside by the authority will result in expiration of the reserve and the funds shall be
reallocated by the authority in the succeeding funding cycle.

Bill Sponsors: Arvon, Duke, Espinosa, Howell, Hill, Blackwell and Border
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House Bill 4487 Relating to state retirement systems

Effective Date: June 8, 2016
Code Reference: Amends 85-10-2, 5-10-14, 18-7A-17a
WYVDE Contact: Terry Harless, Chief Financial Officer

tharless@k12.wv.us; 304.558.2686

Bill Summary:

The bill pertains to the state retirement system. It defines compensation and employee for the Public
Employees Retirement System (PERS), requires payment of reinstatement interest in PERS in certain
circumstances, authorizes purchase of retroactive service credit in certain circumstances and, with certain
circumstances, provides that failure of employees to pay the Teachers Retirement System (TRS) according
to a contract to purchase military service credit to be treated as an overpayment or excess contribution.

The bill mandates that the retirement board grant prior service credit to members of the retirement system
who were honorably discharged from active duty service in any of the Armed Forces of the United States in
any period of national emergency within which a federal Selective Service Act was in effect. The bill defines
“Armed Forces” tsdrmy @ocps, wamen's\Aapameed volunteers for emergency service,
Army Nurse Corps, SPARS, Women's Reserve and other similar units officially part of the military service
of the United States. The military service is considered equivalent to public school teaching, and the salary
equivalent for each year of that service is the actual salary of the member as a teacher for his or her first
year of teaching after discharge from military service. Prior service credit for military service cannot exceed
ten years for any one member, nor can it exceed twenty-five percent of total service at the time of
retirement.

The bill also allows certain retirement credits to temporary employees of the Legislature.
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ARTICLE 10. WEST VIRGINIA PUBLIC EMPLOYEES RETIREMENT ACT.
§5-10-2. Definitions.

Unless a different meaning is clearly indicated by the context, the following words and phrases as
used in this article have the following meanings:

(1) “Accumulated contributions” means persaionsum of al
of a member and credited to his or her individual account in the members' deposit fund, together with
regular interest on the contributions;

(2) “Accumul ated net benefit” means the aggregate a
retired member;

(3) “Actwuarial equivalent” means a benefit of equal
table and regular interest adopted by the board of trustees from time to time: Provided, That when used in
the context of compliance with the federal maximum benefit requirements of Section 415 of the Internal
Revenue Code, actuarial equivalent shall be computed using the mortality tables and interest rates required
to comply with those requirements;

(4) “Annuity” means an the retramert sysiemadhwoaghoutghe ffeeobd € by
person. All annuities shall be paid in equal monthly installments, rounding to the upper cent for any fraction
of a cent;

(5) “Annuity reserve” means the present oral ue of a
beneficiary of a retirant on account of any annuity, computed upon the basis of mortality and other tables of
experience, and regular interest, adopted by the board of trustees from time to time;

(6) “Beneficiary” means wahoisenttiedts o will beentitiecetgp an a r et i r a
annuity or other benefit payable by the retirement system;

(7) “Board of Trustees” or “board” means the Board
Public Retirement System;

(8) “ Comp e ns #erenounetatiomeas a member by a participating public employer for
personal services rendered by the member to the participating public employer. In the event a member's
remuneration is not all paid in money, his or her participating public employer shall fix the value of the
portion of the remuneration which is not paid in money: Provided, That members hired in a position for the
first time on or after July 1, 2014, who receive honmonetary remuneration shall not have honmonetary
remuneration included in compensation for retirement purposes and nonmonetary remuneration may not
be used in calculating a Amdumpsam orasthefpayments pas o membegse s al ar y.
that do not constitute regular salary or wage payments are not considered compensation for the purpose of
withholding contributions for the system or for the pur
These payments include, but are not limited to, attendance or performance bonuses, one-time flat fee or
lump sum payments, payments paid as a result of excess budget, or employee recognition payments. The
board shall have final power to decide whether the payments shall be considered compensation for
purposes of this article;

(9) “Contributing s ereadbyaeémbarwithinthisstate andforeveichthe nd e r
member made contributions to a public retirement system account of this state, to the extent credited him
or her as provided by this article;

(10) “Credited service” mean gectelitemilisaty servioefcredit, me mber '
workers' compensation service credit and contributing service credit standing to his or her credit as
provided in this article;

S
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(11) “Employee” means any person who servoma regul ar
salary basis, whose tenure is not restricted as to temporary or provisional appointment, in the service of,
and whose compensation is payable, in whole or in part, by any political subdivision, or an officer or
employee whose compensation is calculated on a daily basis and paid monthly or on completion of
assignment, including technicians and other personnel employed by the West Virginia National Guard
whose compensation, in whole or in part, is paid by the federal government: Provided, That an employee of
the Legislature whose term of employment is otherwise classified as temporary and who is employed to
perform services required by the Legislature for its regular sessions or during the interim between regular
sessions and who has been or is employed during regular sessions or during the interim between regular
sessions in seven or more consecutive calendar years, as certified by the clerk of the house in which the
employee served, is an employee, any provision to the contrary in this article notwithstanding, and is
entitled to credited service in accordance with provisions of section fourteen of this article: Provided,
however, That members of the legislative body of any political subdivision and judges of the state Court of
Claims are employees receiving one year of service credit for each one-year term served and prorated
service credit for any partial term served, anything contained in this article to the contrary notwithstanding:
Provided further, That only a compensated board member of a participating public employer appointed to a
board of a nonlegislative body for the first time on or after July 1, 2014, who normally is required to work
twelve months per year and one thousand forty hours of service per year is an employee. In any case of
doubt as to who is an employee within the meaning of this article, the board of trustees shall decide the
question;

(12) “Employer error means an omission, misreprese
the West Virginia Code or of the West Virginia Code of State Regulations or the relevant provisions of both
the West Virginia Code and of the West Virginia Code of State Regulations by the participating public
employer that has resulted in an underpayment or overpayment of contributions required. A deliberate act
contrary to the provisions of this section by a participating public employer does not constitute employer
error;

(13) “Final average sal ar YrovidedeThat salarees for leeerminiod t he f ol
benefits during any determination period may not exceed the maximum compensation allowed as adjusted
for cost of living in accordance with section seven, article ten-d of this chapter and Section 401 (a) (17) of
the Internal Revenue Code: Provided, however, That the provisions of section twenty-two-h of this article
are not applicable to the amendments made to this subdivision during the 2011 regular session of the
Legislature;

(A) The average of the highest annual compensation received by a member, including a member
of the Legislature who patrticipates in the retirement system in the year 1971 or thereafter, during any
period of three consecutive years of credited service
credited service immediately preceding the date his or her employment with a participating public employer
last terminated: Provided, That for persons who were first hired on or after July 1, 2015, any period of five
consecutive years of contributing service contained wit
immediately preceding the date his or her employment with a participating public employer last terminated;
or

(B) If the member has less than five years of credited service, the average of the annual rate of
compensation received by the member during his or her total years of credited service; and in determining
the annual compensation, under either paragraph (A) or (B) of this subdivision, of a member of the
Legislature who participates in the retirement system as a member of the Legislature in the year 1971, orin
any year thereafter, his or her actual legislative compensation (the total of all compensation paid under
sections two, three, four and five, article two-a, chapter four of this code), in the year 1971, or in any year
thereafter, plus any other compensation he or she receives in any year from any other participating public
employer including the State of West Virginia, without any multiple in excess of one times his or her actual
legislative compensation and other compensation, shall be used: Provided, That final average salary for
any former member of the Legislature or for any member of the Legislature in the year 1971 who, in either
event, was a member of the Legislature on November 30, 1968, or November 30, 1969, or November 30,
1970, or on November 30 in any one or more of those three years and who participated in the retirement
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system as a member of the Legislature in any one or more of those years means: (i) Either,
notwithstanding the provisions of this subdivision preceding this proviso, $1,500 multiplied by eight, plus the
highest other compensation the former member or member received in any one of the three years from any
other participating public employer including the State of West Virginia; or (ii) final average salary
determined in accordance with paragraph (A) or (B) of this subdivision, whichever computation produces
the higher final average salary, and in determining the annual compensation under subparagraph (ii) of this
paragraph, the legislative compensation of the former member shall be computed on the basis of $1,500
multiplied by eight, and the legislative compensation of the member shall be computed on the basis set
forth in the provisions of this subdivision immediately preceding this paragraph or on the basis of $1,500
multiplied by eight, whichever computation as to the member produces the higher annual compensation;

(14) “Internal Revenue Code” means the Internal
Title 26 of the United States Code;

(15) “Limitede”crneedanseds esrewrivciec by empl oyees of t
Broadcasting Authority, in the employment of West Virginia University, during a period when the employee
made contributions to another retirement system, as required by West Virginia University, and did not make
contributions to the Public Employees Retirement System: Provided, That while limited credited service can
be used for the formula set forth in subsection (e), section twenty-one of this article, it may not be used to
increase benefits calculated under section twenty-two of this article;
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(16) “Member” means any person who has accumul ated

in the members' deposit fund;

(17) “Participating public empl oy erafd, comenassion, t he
department, institution or spending unit and includes any agency created by rule of the Supreme Court of
Appeals having full-time employees, which for the purposes of this article is considered a department of
state government; and any political subdivision in the state which has elected to cover its employees, as
defined in this article, under the West Virginia Public Employees Retirement System;

(18) “Plan year” means t he s-avmefthiaarticleief erenced i

(19)I i“tPioc al subdivision” means the State of West
school corporation or corporate unit; any separate corporation or instrumentality established by one or
more counties, cities or towns, as permitted by law; any corporation or instrumentality supported in most
part by counties, cities or towns; and any public corporation charged by law with the performance of a
governmental function and whose jurisdiction is coextensive with one or more counties, cities or towns:
Provided, That any mental health agency participating in the Public Employees Retirement System before
July 1, 1997, is considered a political subdivision solely for the purpose of permitting those employees who
are members of the Public Employees Retirement System to remain members and continue to participate
in the retirement system at their option after July 1, 1997: Provided, however, That the Regional
Community Policing Institute which participated in the Public Employees Retirement System before July 1,
2000, is considered a political subdivision solely for the purpose of permitting those employees who are
members of the Public Employees Retirement System to remain members and continue to participate in
the Public Employees Retirement System after July 1, 2000;
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(20) “Prior service” means service rendered prior

as provided in this article;

(21) “Regular interest means the rate or rates

board of trustees adopts from time to time;

(22) “Required beginning date” means April 1 of
calendar year in which the member attains age seventy and one-half years of age; or (B) the calendar year
in which a member who has attained the age seventy and one-half years of age and who ceases providing
service covered under this system to a participating employer;
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(23) “Retirant” means any member who commences an a

(24) “ Ret i rsamember's'withdranalfrom the employ of a participating public employer
and the commencement of an annuity by the retirement system;

(25) “Retirement system” or “system” means the Wes
System created and established by this article;

(26) “Retroactive service” means: (1) Service bet we

decides to become a participating member of the Public Employees Retirement System; (2) service prior to
July 1, 1961, for which the employee is not entitled to prior service at no cost in accordance with 162 CSR
5.13; and (3) service of any member of a legislative body or employees of the State Legislature whose term
of employment is otherwise classified as temporary for which the employee is eligible, but for which the
employee did not elect to participate at that time;

(27) “Service” means personal service rendered to a
of a participating public employer; and

(28) “State” meansginahe State of West Vir
85-10-14. Service credit; retroactive provisions.

(a) The board of trustees shall credit each member with the prior service and contributing service
to which he or she is entitled based upon rules adopted by the board of trustees and based upon the
following:

(1) In no event may less than ten days of service rendered by a member in any calendar month be
credited as a month of service: Provided, That for employees of the State Legislature whose term of
employment is otherwise classified as temporary and who are employed to perform services required by
the Legislature for its regular sessions or during the interim between regular sessions and who have been
or are se employed during regular sessions or during the interim between regular sessions in seven
consecutive calendar years, service credit of one month shall be awarded for each ten days employed in
the interim between regular sessions, which interim days shall be cumulatively calculated so that any ten
days, regardless of calendar month or year, shall be calculated toward any award of one month of service
credit;

(2) Except for hourly employees, and those persons who first become members of the retirement
system on or after July 1, 2015, ten or more months of service credit earned in any calendar year shall be
credited as a year of service: Provided, That no more than one year of service may be credited to any
member for all service rendered by him or her in any calendar year and no days may be carried over by a
member from one calendar year to another calendar year where the member has received a full-year credit
for that year; and

(3) Service may be credited to a member who was employed by a political subdivision if his or her
employment occurred within a period of thirty years immediately preceding the date the political subdivision
became a participating public employer.

(b) The board of trustees shall grant service credit to employees of boards of health, the Clerk of
the House of Delegates and the Clerk of the State Senate or to any former and present member of the
State Teachers Retirement System who have been contributing members in the Public Employees
Retirement System for more than three years, for service previously credited by the State Teachers
Retirement System and shall require the transfer of the member's accumulated contributions to the system
and shall also require a deposit, with reinstatement interestas set f orth in the board’s
Reinstatement, Retroactive Service, Loan and Correction of Error Interest Factors, 162 C. S. R. 7, of any
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withdrawals of contributions any time prior to the member's retirement. Repayment of withdrawals shall be
as directed by the Board of Trustees.

(c) Court reporters who are acting in an official capacity, although paid by funds other than the
county commission or State Auditor, may receive prior service credit for time served in that capacity.

(d) Active members who previously worked in Comprehensive Employment and Training Act
(CETA) may receive service credit for time served in that capacity: Provided, That in order to receive
service credit under the provisions of this subsection the following conditions must be met: (1) The member
must have moved from temporary employment with the participating employer to permanent full-time
employment with the participating employer within one hundred twenty days following the termination of the
member's CETA employment; (2) the board must receive evidence that establishes to a reasonable degree
of certainty as determined by the board that the member previously worked in CETA,; and (3) the member
shall pay to the board an amount equal to the employer and employee contribution plus interest at the
amount set by the board for the amount of service credit sought pursuant to this subsection: Provided,
however, That the maximum service credit that may be obtained under the provisions of this subsection is
two years: Provided further, That a member must apply and pay for the service credit allowed under this
subsection and provide all necessary documentation by March 31, 2003: And provided further, That the
board shall exercise due diligence to notify affected employees of the provisions of this subsection.

(e) (1) Employees of the State Legislature whose terms of employment are otherwise classified as
temporary and who are employed to perform services required by the Legislature for its regular sessions or
during the interim time between regular sessions shall receive service credit for the time served in that

capacity in accordance with the following: Forpur poses of this section, the

day one through day sixty of a sixty-day legislative session or day one through day thirty of a thirty-day
legislative session. Employees of the State Legislature whose term of employment is otherwise classified
as temporary and who are employed to perform services required by the Legislature for its regular sessions
or during the interim time between regular sessions and who have been or are employed during regular
sessions or during the interim time between regular sessions in seven consecutive calendar years, as
certified by the clerk of the house in which the employee served, shall receive service credit of six months
for all regular sessions served, as certified by the clerk of the house in which the employee served, or shall
receive service credit of three months for each regular thirty-day session served prior to 1971: Provided,
That employees of the State Legislature whose term of employment is otherwise classified as temporary
and who are employed to perform services required by the Legislature for its regular sessions and who
have been or are employed during the regular sessions in thirteen consecutive calendar years as either
temporary employees or full-time employees or a combination thereof, as certified by the clerk of the house
in which the employee served, shall receive a service credit of twelve months for each regular session
served, as certified by the clerk of the house in which the employee served: Provided, however, That the
amendments made to this subsection during the 2002 regular session of the Legislature only apply to
employees of the Legislature who are employed by the Legislature as either temporary employees or full-
time employees as of January 1, 2002, or who become employed by the Legislature as temporary or full-
time employees for the first time after January 1, 2002. Employees of the State Legislature whose terms of
employment are otherwise classified as temporary and who are employed to perform services required by
the Legislature during the interim time between regular sessions shall receive service credit of one month
for each ten days served during the interim between regular sessions, which interim days shall be
cumulatively calculated so that any ten days, regardless of calendar month or year, shall be calculated
toward any award of one month of service credit: Provided further, That no more than one year of service
may be credited to any temporary legislative employee for all service rendered by that employee in any
calendar year and no days may be carried over by a temporary legislative employee from one calendar
year to another calendar year where the member has received a full year credit for that year. Service credit
awarded for legislative employment pursuant to this section shall be used for the purpose of calculating that
member's retirement annuity, pursuant to section twenty-two of this article, and determining eligibility as it
relates to credited service, notwithstanding any other provision of this section. Certification of employment
for a complete legislative session and for interim days shall be determined by the clerk of the house in
which the employee served, based upon employment records. Service of fifty-five days of a regular session

constitutes an absolute presumption of service for a complete legislative session and service of twenty-
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seven days of a thirty-day regular session occurring prior to 1971 constitutes an absolute presumption of
service for a complete legislative session. Once a legislative employee has been employed during regular
sessions for seven consecutive years or has become a full-time employee of the Legislature, that
employee shall receive the service credit provided in this section for all regular and interim sessions and
interim days worked by that employee, as certified by the clerk of the house in which the employee served,
regardless of when the session or interim legislative employment occurred: And provided further, That
regular session legislative employment for seven consecutive years may be served in either or both houses
of the Legislature.

(2) For purposes of this section, employees of the Joint Committee on Government and Finance
are entitled to the same benefits as employees of the House of Delegates or the Senate: Provided, That for
joint committee employees whose terms of employment are otherwise classified as temporary,
employment in preparation for regular sessions, certified by the legislative manager as required by the
Legislature for its regular sessions, certified-by-thelegislative- managerasrequired-bythe Legislature forits
regularsessions; shall be considered the same as employment during regular sessions to meet service
credit requirements for sessions served.

(f) Any employee may purchase retroactive service credit for periods of employment in which
contributions were not deducted from the employee's pay. In the purchase of service credit for employment
prior to 1989 in any department, including the Legislature, which operated from the General Revenue Fund
and which was not expressly excluded from budget appropriations in which blanket appropriations were
made for the state's share of public employees' retirement coverage in the years prior to 1989, the
employee shall pay the employee's share. Other employees shall pay the state's share and the employee's
share to purchase retroactive service credit. Where an employee purchases service credit for employment
which occurred after 1988, that employee shall pay for the employee's share and the employer shall pay its
share for the purchase of retroactive service credit: Provided, That no legislative employee and no current
or former member of the Legislature may be required to pay any interest or penalty upon the purchase of
retroactive service credit in accordance with the provisions of this section where the employee was not
eligible to become a member during the years for which he or she is purchasing retroactive credit or had
the employee attempted to contribute to the system during the years for which he or she is purchasing
retroactive service credit and sueh the contributions would have been refused by the board: Provided,
however, That a current legislative em ployee purchasmg retroactive credit under this section dees shall do
so within twenty-four months of becoming
beginning contributions to the retirement system as a Iemslatlve emplovee or no Iater than December 31,
2016, whichever occurs last later: Provided further, That once a legislative employee becomes a member
of the retirement system, he or she may purchase retroactive service credit for any time he or she was
employed by the Legislature and did not receive service credit. Any service credit purchased shall be
credited as six months for each sixty-day session worked, three months for each thirty-day session worked
or twelve months for each sixty-day session for legislative employees who have been employed during
regular sessions in thirteen consecutive calendar years, as certified by the clerk of the house in which the
employee served, and credit for interim employment as provided in this subsection: And provided further,
That this legislative service credit shall also be used for months of service in order to meet the sixty-month
requirement for the payments of a temporary legislative employee member's retirement annuity: And
provided further, That no legislative employee may be required to pay for any service credit beyond the
actual time he or she worked regardless of the service credit which is credited to him or her pursuant to this
section: And provided further, That any legislative employee may request a recalculation of his or her
credited service to comply with the provisions of this section at any time.

(9) (1) Notwithstanding any provision to the contrary, the seven consecutive calendar years
requirement and the thirteen consecutive calendar years requirement and the service credit requirements
set forth in this section shall be applied retroactively to all periods of legislative employment prior to the
passage of this section, including any periods of legislative employment occurring before the seven
consecutive and thirteen consecutive calendar years referenced in this section: Provided, That the
employee has not retired prior to the effective date of the amendments made to this section in the 2002
regular session of the Legislature.
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(2) The requirement of seven consecutive years and the requirement of thirteen consecutive years
apply retroactively to all legislative employment prior to the effective date of the 2006 amendments to this
section.

(h) The board of trustees shall grant service credit to any former or present member of the State
Police Death, Disability and Retirement Fund who has been a contributing member of this system for more
than three years for service previously credited by the State Police Death, Disability and Retirement Fund if
the member transfers all of his or her contributions to the State Police Death, Disability and Retirement
Fund to the system created in this article, including repayment of any amounts withdrawn any time from the
State Police Death, Disability and Retirement Fund by the member seeking the transfer allowed in this
subsection: Provided, That there shall be added by the member to the amounts transferred or repaid under
this subsection an amount which shall be sufficient to equal the contributions he or she would have made
had the member been under the Public Employees Retirement System during the period of his or her
membership in the State Police Death, Disability and Retirement Fund, excluding contributions on lump
sum payment for annual leave, plus interest at a rate determined by the board.

(i) The provisions of section twenty-two-h of this article are not applicable to the amendments
made to this section during the 2006 regular session.

CHAPTER 18. EDUCATION.
ARTICLE 7A. STATE TEACHERS RETIREMENT SYSTEM.
818-7A-17a. Qualified military service.

(a) Except as provided in subsection (b) of this section, for the purpose of this article, the
retirement board shall grant prior service credit to members of the retirement system who were honorably
discharged from active duty service in any of the Armed Forces of the United States in any period of
national emergency within which a federal Selective Service Act was in effect. For purposes of this section,
“Armed Forces”
Army Nurse Corps, SPARS, Women's Reserve and other similar units officially part of the military service
of the United States. The military service is considered equivalent to public school teaching, and the salary
equivalent for each year of that service is the actual salary of the member as a teacher for his or her first
year of teaching after discharge from military service. Prior service credit for military service shall not
exceed ten years for any one member, nor shall it exceed twenty-five percent of total service at the time of
retirement. Notwithstanding the preceding provisions of this subsection, contributions, benefits and service
credit with respect to qualified military service shall be provided in accordance with Section 414(u) of the

I nternal Revenue Code. For purposes of this sescti

in Section 414(u) of the Internal Revenue Code. The retirement board is authorized to determine all
guestions and make all decisions relating to this section and, pursuant to the authority granted to the
retirement board in section one, article ten-d, chapter five of this code, may promulgate rules relating to
contributions, benefits and service credit to comply with Section 414(u) of the Internal Revenue Code. No
military service credit may be used in more than one retirement system administered by the Consolidated
Public Retirement Board.

(b) Subsection (a) of this section does not apply to any member who first becomes an employee of
a participating public employer on or after July 1, 2015. This subsection applies to any member who first
became an employee of a participating public employer on or after July 1, 2015, and also applies to any
member who became an employee of a participating public employer before July 1, 2015, and is unable to
meet the requirements of subsection (a) of this section.

(1) Any member may purchase up to sixty months of military service credit for time served in active
military duty prior to first becoming an employee of a participating public employer if all of the following
conditions are met:

(A) The member has completed a complete fiscal year of contributory service;
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(B) The active military duty occurs prior to the date on which the member first becomes an
employee of a participating public employer; and

(C) The employee pays to the retirement system the actuarial reserve purchase amount within
forty-eight months after the date on which employer and employee contributions are first received by the
retirement system for the member and while he or she continues to be in the employ of a participating
public employer and contributing to the retirement system, or within forty-eight months of July 1, 2015,
whichever is later: Provided, That any employee who ceases employment with a participating public
employer before completing the required actuarial reserve purchase amount in full shall not be eligible to
purchase the military service.

(2) Notwithstanding paragraph (A), subdivision (1) of this subsection, a member who first becomes
an employee of a participating public employer on or after July 1, 2015, but who does not remain employed
and contributing to the retirement system for at least a complete fiscal year after his or her initial
employment, shall be considered to have met the requirement of said paragraph the first time he or she
becomes an employee of a participating public employer and completes at least a complete fiscal year of
contributing service. Such a member shall be considered to have met the requirement of paragraph (C) of
said subdivision if he or she pays to the retirement system the actuarial reserve purchase amount within
forty-eight months after the date on which employer and employee contributions are first received by the
retirement system for the member the first time he or she becomes an employee of a participating public
employer and completes at least a complete fiscal year of contributing service, and while he or she
continues to be in the employ of a participating public employer and contributing to the retirement system.

(3) Amember who first becomes an employee of a participating public employer on or after July 1,
2015, may purchase military service credit for active military duty performed on or after the date he or she
first becomes an employee of a participating public employer only if all of the following conditions are met:
Provided, That the maximum military service credit such member may purchase shall take into account any
military service credit purchased for active military duty pursuant to subdivision (1) of this subsection in
addition to any military service credit purchased pursuant to this subdivision:

(A) The member was an employee of a participating public employer, terminated employment and
experienced a break in contributing service in the retirement system of one or more months, performed
active military service while not an employee of the participating public employer and not contributing to the
retirement system, then again becomes an employee of a participating public employer and completes at
least a complete fiscal year of contributory service;

(B) The member does not qualify for military service credit for such active military duty pursuant to
subsection (d) of this section; and

(C) The member pays to the retirement system the actuarial reserve purchase amount within forty-
eight months after the date on which employer and employee contributions are first received by the
retirement system for the member after he or she again becomes an employee of a participating public
employer immediately following the period of active military duty and break in service and completes at
least a complete fiscal year of contributory service, and while he or she continues to be in the employ of a
participating public employer and contributing to the retirement system.

(4) Notwithstanding paragraph (A), subdivision (3) of this subsection, a member who otherwise
meets the requirements of said paragraph, but who does not remain employed and contributing to the
retirement system for at least a complete fiscal year when he or she first becomes an employee of a
participating public employer after the period of active military duty and break in service, shall be
considered to have met the requirement of said paragraph the first time he or she again becomes an
employee of a participating public employer and completes at least a complete fiscal year of contributing
service. Such a member shall be considered to have met the requirement of paragraph (C) of said
subdivision if he or she pays to the retirement system the actuarial reserve purchase amount within forty-
eight months after the date on which employer and employee contributions are first received by the
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retirement system for the member for the first time he or she again becomes an employee of a participating
public employer and completes at least a complete fiscal year of contributing service, and while he or she
continues to be in the employ of a participating public employer and contributing to the retirement system.

(5) For purposes of this subsection, the following definitions shall apply:

(A) "“Active mil itimaactye diityin the’ArmmacFaroes of thaiUnited States for a
period of thirty or more consecutive calendar days. Active military duty does not include inactive duty of any
kind.

( B) “Actuari al reserve purchase amount”’ means
purchase accrued benefit, calculated as of the calculation month, plus annual interest accruing at seven
and one-half percent from the calculation month through the purchase month, compounded monthly.

(C) “Armed forces of the UMavytAdrdorcs,tMarine Gofps, amd a n s
Coast Guard, the reserve components thereof, and the National Guard of the United States or the National
Guard of a state or territory when members of the same are on full-time active duty pursuant to Title 10 or
Title 32 of the United States Code.

t he

t he

(D) “Calculation month” means the month i mmediately

completes a complete fiscal year of contributory service with a participating public employer required by
subdivision (1), (2), (3) or (4) of this subsection, as applicable.

(E) “Purchase accrued benefit?”
purchase average monthly salary.

(F) “Purchase age”
day of the calculation month.

means t wo percent

means the age of thethefirspl oyee

(G) “Purchase annuity rate”’ means the actuari al

calculation month based on the following actuarial assumptions: Interest rate of seven and one-half
percent; mortality of the 1971 group annuity mortality table, fifty percent blended male and female rates,
applied on a unisex basis to all members; if purchase age is under age sixty-two, a deferred annuity factor
with payments commencing at age sixty-two; and if purchase age is sixty-two or over, an immediate annuity
factor with payments starting at the purchase age.

(H) “Purchase average monthly salary” means t he

n

ave

the number of months of the me md @ntribstorysaervice requicedbyd ur i ng

subdivisions (1), (2), (3) and (4) of this subsection, as applicable. For any member who first became an
employee of a participating public employer before July 1, 2015, the purchase average monthly salary
meanstheaverage mont hly salary of the member during the
during his or her complete fiscal year of contributory service on or after July 1, 2015.

(1) “Purchase military service” me a n asedtblp the a mount

employee in months up to the sixty-month maximum, calculated in accordance with subdivision (7) of this
subsection.

(J) “Purchase month” means the month in which
sum purchase amount into the plan trust fund in full payment of the service credit being purchased or
makes the final payment of the actuarial reserve purchase amount into the plan trust fund in full payment of
the service credit being purchased.

(6) A member may purchase military service credit for a period of active military duty pursuant to
this subsection only if the member received an honorable discharge for the period. Anything other than an
honorable discharge, including, but not limited to, a general or under honorable conditions discharge, an
entry-level separation discharge, an other than honorable conditions discharge or a dishonorable
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discharge, shall disqualify the member from receiving military service credit for the period of service. The
board shall require a member requesting military service credit to provide official documentation
establishing that the requirements set forth in this subsection have been met.

(7) To calculate the amount of military service credit a member may purchase, the board shall add
thetotalnumber of days in each period of a member’
the total by thirty, and round up or down to the nearest integer (fractions of 0.5 shall be rounded up), in
order to yield the total number of months of military service credit a member may purchase, subject to the
sixty-month maximum. A member may purchase all or part of the maximum amount of military service
credit he or she is eligible for in one-month increments.

(8) To receive credit, a member must submit a request to purchase military service credit to the
board, on such form or in such other manner as shall be required by the board, within the complete fiscal
year period required by subdivision (1), (2), (3) or (4) of this subsection, as applicable. The board shall then
calculate the actuarial reserve lump sum purchase amount, which amount must be paid by the member
within the 48-month period required by said subdivisions, as applicable. A member purchasing military
service credit pursuant to this subsection must do so in a single, lump sum payment: Provided , That the
board may accept partial, installment or other similar payments if the employee executes a contract with
the board specifying the amount of military service to be purchased and the payments required: Provided,
however, That any failure to pay the contract amount in accordance with this section shall be treated as an
overpayment or excess contribution subject to section ferty-four fourteen-c of this article and no military
service shall be credited.

(9) The board shall require a member requesting military service credit to provide official
documentation establishing that the requirements set forth in this subsection have been met.

(10) Military service credit purchased pursuant to this subsection shall not be considered
contributing service credit or contributory service for purposes of this article.

(11) If a member who has purchased military service credit pursuant to this subsection is eligible
for and requests a withdrawal of accumulated contributions pursuant to the provisions of this article, he or
she shall also receive a refund of the actuarial reserve purchase amount he or she paid to the retirement
system to purchase military service credit, together with regular interest on such amount.

(c) No period of military service shall be used to obtain credit in more than one retirement system
administered by the board and once used in any system, a period of military service may not be used again
in any other system.

(d) Notwithstanding the preceding provisions of this section, contributions, benefits and service
credit with respect to qualified military service shall be provided in accordance with Section 414(u) of the
Internal Revenue Code and the Federal Uniformed Services Employment and Reemployment Rights Act
(USERRA), and regulations promulgated thereunder, as the same may be amended from time to time. For
purposes of this section, “qualified military
Internal Revenue Code.

(e) In any case of doubt as to the period of service to be credited a member under the provisions of
this section, the board has final power to determine the period. The board is authorized to determine all
guestions and make all decisions relating to this section and, pursuant to the authority granted to the board
in section one, article ten-d of this chapter, may propose rules to administer this section for legislative
approval in accordance with the provisions of article three, chapter twenty-nine-a of this code.

Bill Sponsors: Folk, Walters, Kurcaba and Marcum
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House Bill 4507 Providing an employer may grant preference in hiring to a veteran or
disabled veteran

Effective Date: June 10, 2016
Code Reference: Amends 8§85-11-9; Adds new section to code: 85-11-9a
WVDE Contact: Heather Hutchens, General Counsel

hhutchens@k12.wv.us; 304.558.3667

Bill Summary:

The bill provides that an employer may grant preference in hiring to a veteran or disabled veteran who has
been honorably discharged from the United States Armed Services so long as the veteran or disabled
veteran meets all of the knowledge, skills, and eligibility requirements of the job and so long as granting the
preference does not violate any state equal employment opportunity law.

The term “veteran” means any person who has received a
more than one hundred eighty consecutive days of full-time, active-duty service in the United States Armed

Services or Reserve components thereof, including the National Guard; or (b) has a service-connected

disability rating fixed by the United States Department of Veterans Affairs.

Note: The hiring of educators and service personnel is primarily guided by W. Va. Code 8818A-4-7a and

18A-4-8b, respectively. To the extent that those statutes do not specifically prescribe the criteria that must
be considered when hiring an individual, preference for veterans or disabled veterans may be given.
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ARTICLE 11. HUMAN RIGHTS COMMISSION.

§5-11-9. Unlawful discriminatory practices.

It shall be an unlawful discriminatory practice, unless based upon a bona fide occupational
gualification, or except where based upon applicable security regulations established by the United States
or the State of West Virginia or its agencies or political subdivisions:

(1) For any employer to discriminate against an individual with respect to compensation, hire,
tenure, terms, conditions or privileges of employment if the individual is able and competent to perform the
services required even if such individual is blind or disabled: Provided, That it shall not be an unlawful
discriminatory practice for an employer to observe the provisions of any bona fide pension, retirement,
group or employee insurance or welfare benefit plan or system not adopted as a subterfuge to evade the
provisions of this subdivision;: Provided, however, That an employer my grant preference in hiring to a
veteran or a disabled veteran in accordance with the provisions of section nine-a of this article without
violating the provisions of this article.

(2) For any employer, employment agency or labor organization, prior to the employment or
admission to membership, to: (A) Elicit any information or make or keep a record of or use any form of
application or application blank containing questions or entries concerning the race, religion, color, national
origin, ancestry, sex or age of any applicant for employment or membership; (B) print or publish or cause to
be printed or published any notice or advertisement relating to employment or membership indicating any
preference, limitation, specifications or discrimination based upon race, religion, color, national origin,
ancestry, sex, disability or age; or (C) deny or limit, through a quota system, employment or membership
because of race, religion, color, national origin, ancestry, sex, age, blindness or disability;

(3) For any labor organization because of race, religion, color, national origin, ancestry, sex, age,
blindness or disability of any individual to deny full and equal membership rights to any individual or
otherwise to discriminate against such individual with respect to hire, tenure, terms, conditions or privileges
of employment or any other matter, directly or indirectly, related to employment;

(4) For an employer, labor organization, employment agency or any joint labor-management
committee controlling apprentice training programs to:

(A) Select individuals for an apprentice training program registered with the State of West Virginia
on any basis other than their qualifications as determined by objective criteria which permit review;

(B) Discriminate against any individual with respect to his or her right to be admitted to or
participate in a guidance program, an apprenticeship training program, on-the-job training program or other
occupational training or retraining program;

(C) Discriminate against any individual in his or her pursuit of such programs or to discriminate
against such a person in the terms, conditions or privileges of such programs;

(D) Print or circulate or cause to be printed or circulated any statement, advertisement or
publication, or to use any form of application for these programs or to make any inquiry in connection with a
program which expresses, directly or indirectly, discrimination or any intent to discriminate unless based
upon a bona fide occupational qualification;

(5) For any employment agency to fail or refuse to classify properly, refer for employment or
otherwise to discriminate against any individual because of his or her race, religion, color, national origin,
ancestry, sex, age, blindness or disability;

(6) For any person being the owner, lessee, proprietor, manager, superintendent, agent or
employee of any place of public accommodations to:
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(A) Refuse, withhold from or deny to any individual because of his or her race, religion, color,
national origin, ancestry, sex, age, blindness or disability, either directly or indirectly, any of the
accommodations, advantages, facilities, privileges or services of the place of public accommodations;

(B) Publish, circulate, issue, display, post or mail, either directly or indirectly, any written or printed
communication, notice or advertisement to the effect that any of the accommodations, advantages,
facilities, privileges or services of any such place shall be refused, withheld from or denied to any individual
on account of race, religion, color, national origin, ancestry, sex, age, blindness or disability, or that the
patronage or custom thereat of any individual, belonging to or purporting to be of any particular race,
religion, color, national origin, ancestry, sex or age, or who is blind or disabled, is unwelcome,
objectionable, not acceptable, undesired or not solicited; or

(7) For any person, employer, employment agency, labor organization, owner, real estate broker,
real estate salesman or financial institution to:

(A) Engage in any form of threats or reprisal, or to engage in, or hire, or conspire with others to
commit acts or activities of any nature, the purpose of which is to harass, degrade, embarrass or cause
physical harm or economic loss or to aid, abet, incite, compel or coerce any person to engage in any of the
unlawful discriminatory practices defined in this section;

(B) Willfully obstruct or prevent any person from complying with the provisions of this article, or to
resist, prevent, impede or interfere with the commission or any of its members or representatives in the
performance of a duty under this article; or

(C) Engage in any form of reprisal or otherwise discriminate against any person because he or she
has opposed any practices or acts forbidden under this article or because he or she has filed a complaint,
testified or assisted in any proceeding under this article.

85-11-9a. Veterans preference not a violation of equal employment opportunity under certain
circumstances.

An _employer may grant preference in hiring to a veteran or disabled veteran who has been
honorably discharged from the United States Armed Services: Provided, That the veteran or disabled
veteran meets all of the knowledqge, skills, and eligibility requirements of the job, and provided further that,
granting the preference does not violate any state equal employment opportunity law. For purposes of this
section, the term “veteran” means any person who has recei
provided more than one hundred eighty consecutive days of full-time, active-duty service in the United
States Armed Services or Reserve components thereof, including the National Guard; or (b) has a service-
connected disability rating fixed by the United States Department of Veterans Affairs.

Bill Sponsors: Upson, J. Nelson, Cooper, Blair, Trecost, Householder, Espinosa and Frich
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House Bill 4566 Relating to school personnel
Effective Date: July 1, 2016

Code Reference: Amends §18-4-2, 18A-2-2, 18A-2-5a, 18A-2-6, 18A-2-7, 18A-2-8a, 18A-4-7a,
18A-4-8b, 18A-4-8e, 18A-5-8; Adds new section to code: §818A-2-7b

WVDE Contact: Heather Hutchens, General Counsel
hhutchens@k12.wv.us; 304.558.3667

Bill Summary:

The bill makes the following changes to statutes regarding school personnel:

§18-4-2 — Adds assistant and associate superintendents to the individuals to be included under provisions
for permanent administrative certification for superintendents.

818A-2-2 - Moves the deadline from March 1 to May 1 to terminate continuing contracts of professionals;
requires the WVDE to report disqualifications to teach based on violation of contract to the National
Association of State Directors of Teacher Education and Certification database; and moves the deadline
from January 15 to March 1 for notice of retirement for professionals to qualify for $500 bonus.

818A-2-5a - Moves the deadline from February 1 to March 1 for notice of retirement for service personnel
to qualify for $500 bonus, if bonus is authorized by county board and paid from local funds.

818A-2-6 — Moves the deadline from March 1 to May 1 to terminate continuing contracts of service
personnel.

818A-2-7- Moves the deadlines from March 1 to April 1 for notice of consideration for transfer of school
personnel and from April 15 to May 1 for a hearing on the proposed transfer if demanded by the personnel;
moves the deadline from April 15 to May 1 for furnishing list personnel considered for transfer to county
board; changes the form of notification that must be provided to personnel on the list from certified mail,
return receipt requested, to broader written receipt notification documented by the superintendent; and
aligns provisions allowing transfers to accommodate unforeseen changes after assignments are made by
moving the date from March 1 to May 1 to match the other decision deadlines.

818A-2-7b - Consolidates in a new section all provisions restricting voluntary transfers of personnel to
posted vacant positions prior to beginning of instructional term with changes as follows:

91 Provisions for professionals are moved from §18A-4-7a(m). The requirement for the
county superintendent to report each transfer made to the state board is deleted.

1 Provisions for service persons employed and assigned as an autism mentor or aide who
work with students with autism, or as a paraprofessional, interpreter, early childhood
classroom assistant teacher, or aide who work with a student with an exceptionality whose
IEP requires one-on-one services are moved from §18A-5-8. Early childhood classroom
assistant teacher who works with a student with an exceptionality whose IEP requires one-
on-one services has been added. The beginning date of the limitation has been moved
from after 5 days to after 20 days prior to the beginning of the instructional term. The
requirement for the county superintendent to report each transfer made to the state board
is deleted.

1 Provisions limiting aide transfers are moved from §18A-5-8 and are applied to all other
service persons except extracurricular assignments for bus operators. The limit begins
after 20 days prior to the beginning of the instructional term. Transfers are limited to one
time during any one half of the instructional term unless otherwise mutually agreed upon.
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A provision is added for a person returning from an approved leave of absence to fill a
vacant position.

818A-2-8a - Moves the deadline from April 15 to May 1 for providing the county board a list of probationary
teachers recommended for rehire for the next year.

818A-4-7a - Removes requirement to submit lateral transfer policies to state board to be complied for
reports to LOCEA (consistent with SB 369, previously passed by the Legislature). This section also
changes the provisions for filling positions known on or before March 1 to exist for the next school year.
Rather than going exclusively to employees subject to release, the new provisions would allow the board to
fill the positions from among all qualified applicants. All applicants subject to release shall be considered to
be applicants for all positions for which they are qualified and shall be considered before the position is
posted for nonemployees.

818A-4-8b - Requires vacancies to be filled within 20 days from the closing date of the posting period,
rather than after the five-day minimum posting period. The requirement to notify all applicants of status of
his or her application after a hiring decision made is removed, with only the successful applicant to be
notified. The requirement to notify service personnel on the preferred recall list from time to time by certified
mail of all position openings is replaced with a requirement to send it annually, with written receipt
notification document by the superintendent, and instructions on accessing the postings on any website
maintained by or available for the use of the county board.

8§18A-4-8e - Requires the state board to review and, if needed, update competency tests for service
personnel at least every five years and removes the requirement to provide a minimum one day of
appropriate in-service training to employees to assist them in preparing to take the competency tests.

818A-5-8 - Deletes provisions related to voluntary transfers that are moved to the new section (§18A-2-7b)
discussed above.
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ARTICLE 4. COUNTY SUPERINTENDENT OF SCHOOLS.

§18-4-2. Qualifications; health certificate; disability; acting superintendent.

(a) Each county superintendent shall hold a professional administrative certificate endorsed for
superintendent, or a first class permit endorsed for superintendent, subject to the following:

(1) A superintendent who holds a first class permit may be appointed for one year only, and may be
reappointed two times for an additional year each upon an annual evaluation by the county board and a
determination of satisfactory performance and reasonable progress toward completion of the requirements
for a professional administrative certificate endorsed for superintendent;

(2) Any candidate for superintendent, assistant superintendent or associate superintendent, who
possesses an earned doctorate from an accredited institution of higher education and either has completed
three successful years of teaching in public education or has the equivalent of three years of experience in
management or supervision as defined by state board rule, after employment by the county board shall be
granted a permanent administrative certificate and shall be a licensed county superintendent;

(3) The state board shall promulgate a legislative rule in accordance with article three-b, chapter
twenty-nine-a of this code, to address those cases where a county board finds that course work needed by
the county superintendent who holds a first class permit is not available or is not scheduled at state
institutions of higher education in a manner which will enable the county superintendent to complete normal
requirements for a professional administrative certificate within the three-year period allowed under the
permit; and

(4) Any person employed as assistant superintendent or educational administrator prior to June 27,
1988, and who was previously employed as superintendent is not required to hold the professional
administrative certificate endorsed for superintendent.

(b) In addition to other requirements set forth in this section, a county superintendent shall meet the
following health-related conditions of employment:

(1) Before entering upon the discharge of his or her duties, file with the president of the county
board a certificate from a licensed physician certifying the following:

(A) A tuberculin skin test, of the type Mantoux test (PPD skin test), approved by the Director of the
Division of Health, has been made within four months prior to the beginning of the term of the county
superintendent; and

(B) The county superintendent does not have tuberculosis in a communicable state based upon
the test results and any further study;

(2) After completion of the initial test, the county superintendent shall have an approved tuberculin
skin test once every two years or more frequently if medically indicated. Positive reactors to the skin test
are to be referred immediately to a physician for evaluation and indicated treatment or further studies;

(3) A county superintendent who is certified by a licensed physician to have tuberculosis in a
communicable stage shall have his or her employment discontinued or suspended until the disease has
been arrested and is no longer communicable; and

(4) A county superintendent who fails to complete required follow-up examinations as set forth in
this subsection shall be suspended from employment until a report of examination is confirmed.
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CHAPTER 18A. SCHOOL PERSONNEL.
ARTICLE 2. SCHOOL PERSONNEL.

818A-2-2. Employment of teachers; contracts; continuing contract status; how terminated;
dismissal for lack of need; released time; failure of teacher to perform contract or violation thereof;
written notice bonus for teachers and professional personnel.

(a) Before entering upon their duties, all teachers shall execute a contract with their county boards,
which shall state the salary to be paid and shall be in the form prescribed by the state superintendent. Each
contract shall be signed by the teacher and by the president and secretary of the county board and shall be
filed, together with the certificate of the teacher, by the secretary of the office of the county board:
Provided—That. When necessary to facilitate the employment of employable professional personnel and
prospective and recent graduates of teacher education programs who have not yet attained certification,
the contract may be signed upon the condition that the certificate is issued to the employee prior to the
beginning of the employment term in which the employee enters upon his or her duties.

(b) Each teacher's contract, under this section, shall be designated as a probationary or continuing
contract. A probationary teachers contract shall be for a term of not less than one nor more than three
years, one of which shall be for completion of a beginning teacher internship pursuant to the provisions of
section two-b, article three of this chapter, if applicable. If, after three years of such employment, the
teacher who holds a professional certificate, based on at least a bachelor's degree, has met the
qualifications for a bachelors degree and the county board enter into a new contract of employment, it shall
be a continuing contract, subject to the following:

-~ and Any teacherW|th Iess
than a bachelor S deqree who holds a val|d certlflcate and is emploved ina countv beyond the three-year

probationary period shall be granted continuing contract status upon qualifying for the professional
certificate based upon a bachelor's degree, if the teacher becomes reemployed; and

(2) A teacher holding continuing contract status with one county shall be granted continuing
contract status with any other county upon completion of one year of acceptable employment if the
employment is during the next succeeding school year or immediately following an approved leave of
absence extending no more than one year.

(c) The continuing contract of any teacher shall remain in full force and effect except as modified
by mutual consent of the school board and the teacher, unless and until terminated, subject to the
following:

(1) A continuing contract may not be terminated except:

(A) By a majority vote of the full membership of the county board on or before Mareh May 1 of the
then current year, after written notice, served upon the teacher, return receipt requested, stating cause or
causes and an opportunity to be heard at a meeting of the board prior to the board's action on the
termination issue; or

(B) By written resignation of the teacher on or before Marech May 1 to initiate termination of a
continuing contract;

(2) The termination shall take effect at the close of the school year in which the contract is
terminated;

(3) The contract may be terminated at any time by mutual consent of the school board and the
teacher;
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(4) This section does not affect the powers of the school board to suspend or dismiss a principal or
teacher pursuant to section eight of this article;

(5) A continuing contract for any teacher holding a certificate valid for more than one year and in
full force and effect during the school year 1984-1985 shall remain in full force and effect;

(6) A continuing contract does not operate to prevent a teacher's dismissal based upon the lack of
need for the teacher's services pursuant to the provisions of law relating to the allocation to teachers and
pupil-teacher ratios. The written notification of teachers being considered for dismissal for lack of need
shall be limited to only those teachers whose consideration for dismissal is based upon known or expected
circumstances which will require dismissal for lack of need. An employee who was not provided notice and
an opportunity for a hearing pursuant to this subsection may not be included on the list. In case of dismissal
for lack of need, a dismissed teacher shall be placed upon a preferred list in the order of their length of
service with that board. Ne A teacher may not be employed by the board until each qualified teacher upen
on the preferred list, in order, has been offered the opportunity for reemployment in a position for which he
or she is qualified, not including a teacher who has accepted a teaching position elsewhere. The
reemployment shall be upon a teacher's preexisting continuing contract and has the same effect as though
the contract had been suspended during the time the teacher was not employed.

(d) In the assignment of position or duties of a teacher under a continuing contract, the board may
provide for released time of a teacher for any special professional or governmental assignment without
jeopardizing the contractual rights of the teacher or any other rights, privileges or benefits under the
provisions of this chapter. Released time shall be provided for any professional educator while serving as a
member of the Legislature during any duly constituted session of that body and its interim and statutory
committees and commissions without jeopardizing his or her contractual rights or any other rights,
privileges, benefits or accrual of experience for placement on the state minimum salary schedule in the
following school year under the provisions of this chapter, board policy and law.

ot—considered—afalure—tofulfill—or—violation—of—thecontract: A teacher is
ublic school in the state for the duration of the next ensuing school year, if that

teacher:

(1) Fails to fulfill his or her contract with the board, unless prevented from doing so by personal
illness or other just cause or unless released from his or her contract by the board, or

(2) Violates any lawful provision of his or her contract: Provided, That the marriage of a teacher is
not considered a failure to fulfill, or violation of, the contract.

The State Department of Education or board may hold all papers and credentials of the teacher on file for a
period of one year for the violation and shall report such disqualification status in the National Association
of State Directors of Teacher Education and Certification (NASDTEC) database system.

(f) Any classroom teacher, as defined in section one, article one of this chapter, who desires to
resign employment with a county board or request a leave of absence, the resignation or leave of absence
to become effective on or before July 15 of the same year and after completion of the employment term,
may do so at any time during the school year by written notification of the resignation or leave of absence
and any notification received by a county board shall automatically extend the teacher's public employee
insurance coverage until August 31 of the same year.

(9) (1) A classroom teacher who gives written notice to the county board on or before January-15
March 1 of the school year of his or her retirement from employment with the board at the conclusion of the
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school year shall be paid $500 from the early notification of retirement line item established for the
Department of Education for this purpose, subject to appropriation by the Legislature. If the appropriations
to the Department of Education for this purpose are insufficient to compensate all applicable teachers, the
Department of Education shall request a supplemental appropriation in an amount sufficient to compensate
all such teachers. Additionally, if funds are still insufficient to compensate all applicable teachers, the
priority of payment is for teachers who give written notice the earliest. This payment may not be counted as
part of the final average salary for the purpose of calculating retirement.

(2) The position of a classroom teacher providing written notice of retirement pursuant to this
subsection may be considered vacant and the county board may immediately post the position as an
opening to be filled at the conclusion of the school year. If a teacher has been hired to fill the position of a
retiring classroom teacher prior to the start of the next school year, the retiring classroom teacher is
disqualified from continuing his or her employment in that position. However, the retiring classroom teacher
may be permitted to continue his or her employment in that position and forfeit the early retirement
notification payment if, after giving notice of retirement in accordance with this subsection, he or she
becomes subject to a significant unforeseen financial hardship, including a hardship caused by the death or
illness of an immediate family member or loss of employment of a spouse. Other significant unforeseen
financial hardships shall be determined by the county superintendent on a case-by-case basis. This
subsection does not prohibit a county school board from eliminating the position of a retiring classroom
teacher.

818A-2-5a. Authorizing payment for notification of retirement.

Each county board is authorized to pay, entirely from local funds, $500 or less to any service
employee, or to any professional employee who is not a classroom teacher, who gives written notice to the
county board on or before thefirstday-ofFebruary March 1 of the school year of his or her retirement from
employment with the board at the conclusion of the school year.

818A-2-6. Continuing contract status for service personnel; termination.

After three years of acceptable employment, each service persennelemployee person who enters
into a new contract of employment with the board shall be granted continuing contract status:—Previded;
Fhat. A service personnelemployee person holding continuing contract status with one county shall be
granted continuing contract status with any other county upon completion of one year of acceptable
employment if such employment is during the next succeeding school year or immediately following an
approved leave of absence extending which extends no more than one year. The continuing contract of
any such employee shall remain in full force and effect except as modified by mutual consent of the school
board and the employee, unless and until terminated with written notice, stating cause or causes, to the
employee, by a majority vote of the full membership of the board on or before Mareh-1 May 1 of the then
current year, or by written resignation of the employee on or before that date. The affected employee has
the right of a hearing before the board, if requested, before final action is taken by the board upon the
termination of such employment.

Those employees who have completed three years of acceptable employment as of the effective
date of this legislation shall be granted continuing contract status.

818A-2-7. Assignment, transfer, promotion, demotion, suspension and recommendation of
dismissal of school personnel by superintendent; preliminary notice of transfer; hearing on the
transfer; proof required.

(a) The superintendent, subject only to approval of the board, may assign, transfer, promote,
demote or suspend school personnel and recommend their dismissal pursuant to provisions of this
chapter. However, an employee shall be notified in writing by the superintendent on or before Mareh-2 April
1 if he or she is being considered for transfer or to be transferred. Only those employees whose
consideration for transfer or intended transfer is based upon known or expected circumstances which will
require the transfer of employees shall be considered for transfer or intended for transfer and the
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notification shall be limited to only those employees. Any teacher or employee who desires to protest the
proposed transfer may request in writing a statement of the reasons for the proposed transfer. The
statement of reasons shall be delivered to the teacher or employee within ten days of the receipt of the
request. Within ten days of the receipt of the statement of the reasons, the teacher or employee may make
written demand upon the superintendent for a hearing on the proposed transfer before the county board.
The hearing on the proposed transfer shall be held on or before Apritd5 May 1. At the hearing, the reasons
for the proposed transfer must be shown.

(b) The superintendent at a meeting of the board on or before Aprild5 May 1 shall furnish in writing
to the board a list of teachers and other employees to be considered for transfer and subsequent
assignment for the next ensuing school year. An employee who was not provided notice and an opportunity
for a hearing pursuant to subsection (a) of this section may not be included on the list. All other teachers
and employees not so listed shall be considered as reassigned to the positions or jobs held at the time of
this meeting. The list of those recommended for transfer shall be included in the minute record of the
meeting and all those so listed shall be notified in writing and shall be delivered inwriting-by-certified-mail;
return—receipt—reguested—tonithnherdays tollowing thesboardmaeding, k nown ad
oftheir-having-been-se with written receipt notification documented by the superintendent, and shall state
that the person is being recommended for transfer and subsequent assignment and the reasons therefor.

(c) The superintendent's authority to suspend school personnel shall be temporary only pending a
hearing upon charges filed by the superintendent with the county board and the period of suspension may
not exceed thirty days unless extended by order of the board.

(d) The provisions of this section respecting hearing upon notice of transfer are not applicable in
emergency situations where a school building becomes damaged or destroyed through an unforeseeable
act and which act necessitates a transfer of the school personnel because of the aforementioned condition
of the building.

(e) Notwithstanding this section or any provision of this code, when actual student enrolimentin a
grade level or program, unforeseen on or before Mareh-X May 1 of the preceding school year, permits the
assignment of fewer teachers or service personnel to or within a school under any pupil-teacher ratio, class
size or caseload standard established in section eighteen-a, article five, chapter eighteen of this code or
any policy of the state board, the superintendent, with board approval, may reassign the surplus personnel
to another school or to another grade level or program within the school if needed there to comply with any
such pupil-teacher ratio, class size or caseload standard.

(1) Before any reassignment may occur pursuant to this subsection, notice shall be provided to the
employee and the employee shall be provided an opportunity to appear before the county board to state the
reasons for his or her objections, if any, prior to the board voting on the reassignment.

(2) Except as otherwise provided in subdivision (1) of this subsection, the reassignment may be
made without following the notice and hearing provisions of this section, and at any time during the school
year when the conditions of this subsection are met: Provided, That the reassignment may not occur after
the last day of the second school month.

(3) A professional employee reassigned under this subsection shall be the least senior of the
surplus professional personnel who holds certification or licensure to perform the duties at the other school
or at the grade level or program within the school.

(4) A service employee reassigned under this subsection shall be the least senior of the surplus
personnel who holds the same classification or multiclassification needed to perform the duties at the other
school or at the grade level or program within the same school.

(5) No school employee’'s annual contract term, comp
result of a reassignment under this subsection.
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818A-2-7b. Limitations on voluntary transfer of school employees to posted vacant position after
twentieth day prior to beginning of instructional term.

(a) The Legislature finds that it is not in the best interest of the students particularly in the
elementary grades to have multiple teachers for any one grade level or course during the instructional term.
Therefore, itis the intent of the Legislature that the filling of positions through transfers of personnel from
one professional position to another after the twentieth day prior to the beginning of the instructional term
should be kept to a minimum in accordance with the following:

(1) After the twentieth day prior to the beginning of the instructional term, no person employed and
assigned to a professional position may transfer to another professional position in the county during that
instructional term unless the person holding that position does not have valid certification;

(2) The person may apply for any posted, vacant positions with the successful applicant assuming
the position at the beginning of the next instructional term;

(3) Professional personnel who have been on an approved leave of absence may fill these
vacancies upon their return from the approved leave of absence; and

(4) The county board, upon recommendation of the superintendent may fill a position before the
next instructional term when it is determined to be in the best interest of the students.

(b) The Legqislature finds that it is not in the best interest of students with autism or with an
exceptionality whose |IEP requires one-on-one services, or students in the early childhood years, to have
multiple teachers, mentors, aides, paraprofessionals, interpreters or any combination thereof during the
instructional term. Therefore, it is the intent of the Legislature that after the twentieth day prior to the
beqginning of the instructional term, filling positions through transfers of personnel from one position to
another be kept to a minimum for autism mentors and aides who work with students with autism and for
paraprofessionals, interpreters, early childhood classroom assistant teachers and aides who work with
students with exceptionalities whose IEPs require one-on-one services, in accordance with the following:

(1) After the twentieth day prior to the beginning of the instructional term, a service person may not
transfer to another position in the county during that instructional term, unless he or she does not have
valid certification, if the service person is employed and assigned as an autism mentor or aide who works
with students with autism, or as a paraprofessional, interpreter, early childhood classroom assistant
teacher, or aide who works with a student with an exceptionality whose IEP requires one-on-one Services;

(2) The aide, autism mentor, paraprofessional, interpreter or early childhood classroom assistant
teacher may apply for any posted, vacant position with the successful applicant assuming the position at
the beginning of the next instructional term; and

(3) The county board, upon recommendation of the superintendent, may fill a position before the
beginning of the next instructional term when it is determined to be in the best interest of the students.

(c) Except as provided in subsection (b) of this section, after the twentieth day prior to the
beqginning of the instructional term, a service person may transfer to another position of employment one
time only during any one half of the instructional term, unless otherwise mutually agreed upon by the
service person and the county superintendent, or the superintendent's designee, subject to county board
approval. During the first year of employment as a service person, a service person may not transfer to
another position of employment during the first one half of the instructional term unless mutually agreed
upon by the service person and county superintendent, subject to county board approval, except as follows:

(1) Upon return from an approved leave of absence, a service person may fill a vacant position for
which he or she is qualified or holds valid certification;
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(2) A service person may apply for a posted, vacant position at any time. The successful applicant
for the position may not assume the position until the beqginning of the next one half of the instructional
term; and

(3) Extracurricular assignments for school bus operators pursuant to section sixteen, article four of
this chapter are exempt from the requirements of this subsection.

818A-2-8a. Notice to probationary personnel of rehiring or nonrehiring; hearing.

The superintendent at a meeting of the board on or before Apritd5 May 1 of each year shall
provide in writing to the board a list of all probationary teachers that he or she recommends to be rehired
for the next ensuing school year. The board shall act upon the superintendent's recommendations at that
meeting in accordance with section one of this article. The board at this same meeting shall also act upon
the retention of other probationary employees as provided in sections two and five of this article. Any such
probationary teacher or other probationary employee who is not rehired by the board at that meeting shall
be notified in writing, by certified mail, return receipt requested, to such persons' last known addresses
within ten days following said board meeting, of their not having been rehired or not having been
recommended for rehiring.

Any probationary teacher who receives notice that he or she has not been recommended for
rehiring or other probationary employee who has not been reemployed may within ten days after receiving
the written notice request a statement of the reasons for not having been rehired and may request a
hearing before the board. The hearing shall be held at the next regularly scheduled board of education
meeting or a special meeting of the board called within thirty days of the request for hearing. At the hearing,
the reasons for the nonrehiring must be shown.

ARTICLE 4. SALARIES, WAGES AND OTHER BENEFITS.
818A-4-7a. Employment, promotion and transfer of professional personnel; seniority.
(&) A county board of education shall make decisions affecting the filling of vacancies in
professional positions of employment on the basis of the applicant with the highest qualifications: Provided,
That the county superintendent shall be hired under separate criteria pursuant to section two, article four,

chapter eighteen of this code.

(b) In judging qualifications for the filling of vacancies of professional positions of employment,
consideration shall be given to each of the following:

(1) Appropriate certification, licensure or both;

(2) Amount of experience relevant to the position or, in the case of a classroom teaching position,
the amount of teaching experience in the required certification area;

(3) The amount of course work, degree level or both in the relevant field and degree level
generally;

(4) Academic achievement;

(5) In the case of a elassroom-teachingpesition-ortheposition-of principal or classroom teaching

position, certification by the National Board for Professional Teaching Standards;

(6) Specialized training relevant to performing the duties of the job;

(7) Past performance evaluations conducted pursuant to section twelve, article two of this chapter
and section two, article three-c of this chapter or, in the case of a classroom teacher, past evaluations of
the applicants performance in the teaching profession;
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(8) Seniority;

(9) Other measures or indicators upon which the relative qualifications of the applicant may fairly
be judged;

(10) In the case of a classroom teaching position, the recommendation of the principal of the
school at which the applicant will be performing a majority of his or her duties; and

(11) In the case of a classroom teaching position, the recommendation, if any, resulting from the
process established pursuant to the provisions of section five, article five-a, chapter eighteen of this code
by the faculty senate of the school at which the employee will be performing a majority of his or her duties.

(c) ir-considering-the When filling of a vacancy pursuant to this section, a county board is entitled
to determine the appropriate weight to apply to each of the criterion when assessing an applicants
qualifications: Provided, That if one or more permanently employed instructional personnel apply for a
classroom teaching position and meet the standards set forth in the job posting, each criterion under
subsection (b) of this section shall be given equal weight except that the criterion in subdivisions (10) and
(11) shall each be double weighted.

(d) For a classroom teaching position, if the recemmendationsresulting-from-the-operations-of

principal and faculty senate recommend the same applicant pursuant to subdivisions (10) and (11),
subsection (b) of this section are-ferthe-same-applicant, and the superintendent concurs with that those
recommendations, then the other provisions of subsections (b) and (c) of this section do not apply and the
county board shall appoint that applicant notwithstanding any other provision of this code to the contrary.

(e) The state board shall promulgate a rule, including an emergency rule if necessary, in
accordance with the provisions of article three-b, chapter twenty-nine-a of this code to implement and

interpret the provisions of this section-reludingprovisions-that. The rule may provide for the-compensation
based—on—the—appropriate—dailyrate—of a classroom teacher who directly participates in making

recommendations pursuant to this section to be compensated at the appropriate daily rate during for
periods of participation beyond his or her individual contract.

(f) The recommendations of the principal and faculty senate made pursuant to subdivisions (10)
and (11), subsection (b) of this section shall be made based on a determination as to which applicant is the
most highly qualified for the position: Provided, That nothing in this subsection shall may require principals
or faculty senates to assign any amount of weight to any factor in making a recommendation.

(g) With the exception of guidance counselors, the seniority of classroom teachers, as defined in
section one, article one of this chapter, shall be determined on the basis of the length of time the employee
has been employed as a regular full-time certified and/or licensed professional educator by the county
board of education and shall be granted in all areas that the employee is certified, licensed or both.

(h) Upon completion of one hundred thirty-three days of employment in any one school year,
substitute teachers, except retired teachers and other retired professional educators employed as
substitutes, shall accrue seniority exclusively for the purpose of applying for employment as a permanent,
full-time professional employee. One hundred thirty-three days or more of said employment shall be
prorated and shall vest as a fraction of the school year worked by the permanent, full-time teacher.

(i) Guidance counselors and all other professional employees, as defined in section one, article
one of this chapter, except classroom teachers, shall gain seniority in their nonteaching area of
professional employment on the basis of the length of time the employee has been employed by the county
board of education in that area: Provided, That if an employee is certified as a classroom teacher, the
employee accrues classroom teaching seniority for the time that that employee is employed in another
professional area. For the purposes of accruing seniority under this paragraph, employment as principal,
supervisor or central office administrator, as defined in section one, article one of this chapter, shall be
considered one area of employment.
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(i) Employment for a full employment term shallequal equals one year of seniority, but Re an
employee may not accrue more than one year of seniority during any given fiscal year. Employment for less
than the full employment term shall be prorated. A random selection system established by the employees
and approved by the county board shall be used to determine the priority if two or more employees
accumulate identical seniority: Provided, That when two or more principals have accumulated identical
seniority, decisions on reductions in force shall be based on qualifications.

(k) Whenever a county board is required to reduce the number of professional personnel in its
employment, the employee with the least amount of seniority shall be properly notified and released from
employment pursuant to the provisions of section two, article two of this chapter. The provisions of this
subsection are subject to the following:

(1) All persons employed in a certification area to be reduced who are employed under a temporary
permit shall be properly notified and released before a fully certified employee in such a position is subject
to release;

(2) Notwithstanding any provision of this code to the contrary, al-employees-subject-to-release
shallbeconsidered-applicants for any vacancy in an established, existing or newly created position that, on

or before February15 March 1, is known to exist for the ensuing school year, and-forwhich-they-are
gualified,—and; upon recommendation of the supermtendent the board shall appoint the successful

applicant from among them-be all qualified
applicants. All employees subject to release shall be conS|dered appllcants for the posmons for which they
are qualified and shall be considered before posting such vacancies for application by nonemployees;

(3) An employee subject to release shall be employed in any other professional position where the
employee is certified and was previously employed or to any lateral area for which the employee is certified,
licensed or both, if the employees seniority is greater than the seniority of any other employee in that area
of certification, licensure or both;

(4) If an employee subject to release holds certification, licensure or both in more than one lateral
area and if the employees seniority is greater than the seniority of any other employee in one or more of
those areas of certification, licensure or both, the employee subject to release shall be employed in the
professional position held by the employee with the least seniority in any of those areas of certification,
licensure or both; and

(5) If, prior to August 1 of the year, a reduction in force is approved, the reason for any particular
reduction in force no longer exists as determined by the county board in its sole and exclusive judgment,
the board shall rescind the reduction in force or transfer and shall notify the released employee in writing of
his or her right to be restored to his or her position of employment. Within five days of being so notified, the
released employee shall notify the board, in writing, of his or her intent to resume his or her position of
employment or the right to be restored shall terminate. Notwithstanding any other provision of this
subdivision, if there is another employee on the preferred recall list with proper certification and higher
seniority, that person shall be placed in the position restored as a result of the reduction in force being
rescinded.

(') For the purpose of this article, all posi
defined in section one, article one of this chapter shall be lateral positions. For all other professional
positions, the county board of education shall adopt a policy by October 31, 1993, and may modify the
policy thereafter as necessary, which deflnes WhICh posmons shall be Iateral positions. In adogtlng th
pollcy, the board shall , - W -day ,

give con5|derat|on to the rank of each posmon in terms of title; nature of
responS|b|I|tles salary level; certification, licensure or both; and days in the period of employment.
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= All professmnal personnel whose senlontv Wlth the County
board is insufficient to allow their retention bv the county board during a reduction in work force shall be
placed upon a preferred recall list. As to any professional position opening within the area where they had
previously been employed or to any lateral area for which they have certification, licensure or both, the
employee shall be recalled on the basis of seniority if no reqular, full-time professional personnel, or those
returning from leaves of absence with greater seniority, are gualified, apply for and accept the position.

greateesemen%y—a#equahﬂed—applyiem#%aee%epes% Before posmon openings that are known

or expected to extend for twenty consecutive employment days or longer for professional personnel may be
filled by the board, the board shall be required to notify all qualified professional personnel on the preferred
list and give them an opportunity to apply, but failure to apply shall not cause the employee to forfeit any
right to recall. The notice shall be sent by certified mail to the last known address of the employee, and it
shall be the duty of each professional personnel to notify the board of continued availability annually, of any
change in address or of any change in certification, licensure or both.

m—eeﬁ#@aﬂen—heensweer—betkk Openlnqs in establlshed eX|st|nq or newlv created posmons shaII be

processed as follows:

(1) Boards shall be required to post and date notices of each opening at least once. At their
discretion, boards may post an opening for a position other than classroom teacher more than once in
order to attract more qualified applicants. At their discretion, boards may post an opening for a classroom
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teacher one additional time after the first posting in order to attract more qualified applicants only if fewer
than three individuals apply during the first posting subject to the following:

(A) Each notice shall be posted in conspicuous working places for all professional personnel to
observe for at least five working days;

(B) At least one notice shall be posted within twenty working days of the position openings and
shall include the job description;

(C) Any special criteria or skills that are required by the position shall be specifically stated in the
job description and directly related to the performance of the job;

(D) Postings for vacancies made pursuant to this section shall be written so as to ensure that the
largest possible pool of qualified applicants may apply; and

(E) Job postings may not require criteria which are not necessary for the successful performance
of the job and may not be written with the intent to favor a specific applicant;

(2) No vacancy may be filled until after the five-day minimum posting period of the most recent
posted notice of the vacancy;

(3) If one or more applicants under all the postings for a vacancy meets the qualifications listed in
the job posting, the successful applicant to fill the vacancy shall be selected by the board within thirty
working days of the end of the first posting period;

(4) A position held by a teacher who is certified, licensed or both, who has been issued a permit for
full-time employment and is working toward certification in the permit area shall not be subject to posting if
the certificate is awarded within five years; and

(5) Nothing provided herein may prevent the county board of education from eliminating a position
due to lack of need.

(p) Opening astab d. 06 vy ated o be proce d-as follows:
Notwithstanding any other provision of the code to the contrary, where the total number of classroom
teaching positions in an elementary school does not increase from one school year to the next, but there
exists in that school a need to realign the number of teachers in one or more grade levels, kindergarten
through six, teachers at the school may be reassigned to grade levels for which they are certified without
that position being posted: Provided, That the employee and the county board mutually agree to the

reassignment.




agre&te%h&peassqgnmem— Reductions in classroom teachmq posmons in elementarv schools shall be
processed as follows:

(1) When the total number of classroom teaching positions in an elementary school needs to be
reduced, the reduction shall be made on the basis of seniority with the least senior classroom teacher
being recommended for transfer; and

(2) When a specified grade level needs to be reduced and the least senior employee in the school
is not in that grade level, the least senior classroom teacher in the grade level that needs to be reduced
shall be reassigned to the position made vacant by the transfer of the least senior classroom teacher in the
school without that position being posted: Provided, That the employee is certified, licensed or both and
agrees to the reassignment.

(r) Red
follows: Any board fa|I|ng to comply Wlth the prowsmns of this artlcle may be compelled to do SO by
mandamus and shall be liable to any party prevailing against the board for court costs and reasonable
attorney fees as determined and established by the court. Further, employees denied promotion or
employment in violation of this section shall be awarded the job, pay and any applicable benefits retroactive
to the date of the violation and payable entirely from local funds. Further, the board shall be liable to any
party prevailing against the board for any court reporter costs including copies of transcripts.




The county
board shall compile, update annually on July 1 and make available by electronlc or other means to all
employees a list of all professional personnel employed by the county, their areas of certification and their

seniority.

eemﬁeauen—and—thew—sememy— NotW|thstand|nq any other provision of th|s code to the contrarv, upon
recommendation of the principal and approval by the classroom teacher and county board, a classroom
teacher assigned to the school may at any time be assigned to a new or existing classroom teacher
position at the school without the position being posted.

818A-4-8b. Seniority rights for school service personnel.

(a) A county board shall make decisions affecting promotions and the filling of any service
personnel positions of employment or jobs occurring throughout the school year that are to be performed
by service personnel as provided in section eight of this article, on the basis of seniority, qualifications and
evaluation of past service.

(b) Qualifications means the applicant holds a classification title in his or her category of
employment as provided in this section and is given first opportunity for promotion and filling vacancies.
Other employees then shall be considered and shall qualify by meeting the definition of the job title that
relates to the promotion or vacancy, as defined in section eight of this article. If requested by the employee,
the county board shall show valid cause why a service person with the most seniority is not promoted or
employed in the position for which he or she applies. Qualified applicants shall be considered in the
following order:

(1) Regularly employed service personnel who hold a classification title within the classification
category of the vacancy;,

(2) Service personnel who have held a classification title within the classification category of the
vacancy whose employment has been discontinued in accordance with this section;

(3) Regularly employed service personnel who do not hold a classification title within the
classification category of vacancy;

(4) Service personnel who have not held a classification title within the classification category of the
vacancy and whose employment has been discontinued in accordance with this section;

(5) Substitute service personnel who hold a classification title within the classification category of
the vacancy;

(6) Substitute service personnel who do not hold a classification title within the classification
category of the vacancy; and

(7) New service personnel.
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(c) The county board may not prohibit a service person from retaining or continuing his or her
employment in any positions or jobs held prior to the effective date of this section and thereafter.

(d) A promotion means any change in employment that the service person considers to improve
his or her working circumstance within the classification category of employment.

(1) A promotion includes a transfer to another classification category or place of employment if the
position is not filled by an employee who holds a title within that classification category of employment.

(2) Each class title listed in section eight of this article is considered a separate classification
category of employment for service personnel, except for those class titles having Roman numeral
designations, which are considered a single classification of employment:

(A) The cafeteria manager class title is included in the same classification category as cooks;

(B) The executive secretary class title is included in the same classification category as
secretaries;

(C) Paraprofessional, autism mentor, early classroom assistant teacher and braille or sign support
specialist class titles are included in the same classification category as aides; and

(D) The mechanic assistant and chief mechanic class titles are included in the same classification
category as mechanics.

(3) The assignment of an aide to a particular position within a school is based on seniority within
the aide classification category if the aide is qualified for the position.

(4) Assignment of a custodian to work shifts in a school or work site is based on seniority within the
custodian classification category.

(e) For purposes of determining seniority under this section a service persons seniority begins on
the date that he or she enters into the assigned duties.

(f) Extra-duty assignments. --

(1) For the purpose of this section, "extra-duty assignment” means an irregular job that occurs
periodically or occasionally such as, but not limited to, field trips, athletic events, proms, banquets and band
festival trips.

(2) Notwithstanding any other provisions of this chapter to the contrary, decisions affecting service
personnel with respect to extra-duty assignments are made in the following manner:

(A) A service person with the greatest length of service time in a particular category of employment
is given priority in accepting extra duty assignments, followed by other fellow employees on a rotating basis
according to the length of their service time until all employees have had an opportunity to perform similar
assignments. The cycle then is repeated.

(B) An alternative procedure for making extra-duty assignments within a particular classification
category of employment may be used if the alternative procedure is approved both by the county board and
by an affirmative vote of two-thirds of the employees within that classification category of employment.

(g) County boards shall post and date notices of all job vacancies of existing or newly created
positions in conspicuous places for all school service personnel to observe for at least five working days.
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(1) Posting locations include any website maintained by or available for the use of the county
board.

(2) Natice of a job vacancy shall include the job description, the period of employment, the work
site, the starting and ending time of the daily shift, the amount of pay and any benefits and other
information that is helpful to prospective applicants to understand the particulars of the job. The notice of a
job vacancy in the aide classification categories shall include the program or primary assignment of the
position. Job postings for vacancies made pursuant to this section shall be written to ensure that the largest
possible pool of qualified applicants may apply. Job postings may not require criteria which are not
necessary for the successful performance of the job and may not be written with the intent to favor a
specific applicant.

(3) Afterthe five-day-minimum-peostingperiod; All vacancies in existing or newly created positions
shall be filled within twenty working days from the pesting-date-notice-of-anyjob-vacancies-of existing-or
newly-created-positions closing date of the job posting for the position.

(4) The county board shall notify any job j j
ofhis-er-herapplication the successful apphcant as soon as p055|ble after the ounty board makes a hlrlng
decision regarding the posted position.

(h) All decisions by county boards concerning reduction in work force of service personnel shall be
made on the basis of seniority, as provided in this section.

(i) The seniority of a service person is determined on the basis of the length of time the employee
has been employed by the county board within a particular job classification. For the purpose of
establishing seniority for a preferred recall list as provided in this section, a service person who has been
employed in one or more classifications retains the seniority accrued in each previous classification.

(j) If a county board is required to reduce the number of service personnel within a particular job
classification, the following conditions apply:

(1) The employee with the least amount of seniority within that classification or grades of
classification is properly released and employed in a different grade of that classification if there is a job
vacancy;

(2) If there is no job vacancy for employment within that classification or grades of classification,
the service person is employed in any other job classification which he or she previously held with the
county board if there is a vacancy and retains any seniority accrued in the job classification or grade of
classification.

(k) After a reduction in force or transfer is approved, but prior to August 1, a county board in its sole
and exclusive judgment may determine that the reason for any particular reduction in force or transfer no
longer exists.

(1) If the board makes this determination, it shall rescind the reduction in force or transfer and
notify the affected employee in writing of the right to be restored to his or her former position of
employment.

(2) The affected employee shall notify the county board of his or her intent to return to the former
position of employment within five days of being notified or lose the right to be restored to the former
position.

(3) The county board may not rescind the reduction in force of an employee until all service

personnel with more seniority in the classification category on the preferred recall list have been offered the
opportunity for recall to regular employment as provided in this section.
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(4) If there are insufficient vacant positions to permit reemployment of all more senior employees
on the preferred recall list within the classification category of the service person who was subject to
reduction in force, the position of the released service person shall be posted and filled in accordance with
this section.

() If two or more service persons accumulate identical seniority, the priority is determined by a
random selection system established by the employees and approved by the county board.

(m) All service personnel whose seniority with the county board is insufficient to allow their
retention by the county board during a reduction in work force are placed upon a preferred recall list and
shall be recalled to employment by the county board on the basis of seniority.

(n) A service person placed upon the preferred recall list shall be recalled to any position openings
by the county board within the classification(s) where he or she had previously been employed, to any
lateral position for which the service person is qualified or to a lateral area for which a service person has
certification and/or licensure.

(o) A service person on the preferred recall list does not forfeit the right to recall by the county
board if compelling reasons require him or her to refuse an offer of reemployment by the county board.

(p) The county board shall notify all service personnel on the preferred recall list of all position
openings that exist from time to time. The netice notification shall be sent by-certified-mailto-thelastknown
address-ofthe-serviceperson annually, with written receipt notification documented by the superintendent,
and shall list instructions to access job postlnqs on anv websne mamtamed bv or available for the use of
the county board. . - , ,

(q) Ne-pesition-openings A position opening may be filled by the county board, whether temporary
or permanent, until all service personnel on the preferred recall list have been properly notified of existing
vacancies and have been given an opportunity to accept reemployment.

(r) A service person released from employment for lack of need as provided in sections six and
eight-a, article two of this chapter is accorded preferred recall status on July 1 of the succeeding school
year if he or she has not been reemployed as a regular employee.

(s) A county board failing to comply with the provisions of this article may be compelled to do so by
mandamus and is liable to any party prevailing against the board for court costs and the prevailing party's
reasonable attorney fee, as determined and established by the court.

(1) A service person denied promotion or employment in violation of this section shall be awarded
the job, pay and any applicable benefits retroactively to the date of the violation and shall be paid entirely
from local funds.

(2) The county board is liable to any party prevailing against the board for any court reporter costs
including copies of transcripts.

818A-4-8e. Competency testing for service personnel; and recertification testing for bus operators.

(a) The state board shall develop and make available competency tests for all of the classification
titles defined in section eight of this article and listed in section eight-a of this article for service personnel.
The board shall review and, if needed, update the competency tests at least every five years. Each
classification title defined and listed is considered a separate classification category of employment for
service personnel and has a separate competency test, except for those class titles having Roman numeral
designations, which are considered a single classification of employment and have a single competency
test.
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(1) The cafeteria manager class title is included in the same classification category as cooks and
has the same competency test.

(2) The executive secretary class title is included in the same classification category as secretaries
and has the same competency test.

(3) The classification titles of chief mechanic, mechanic and assistant mechanic are included in
one classification title and have the same competency test.

(b) The purpose of these tests is to provide county boards a uniform means of determining whether
school service personnel who do not hold a classification title in a particular category of employment meet
the definition of the classification title in another category of employment as defined in section eight of this
article. Competency tests may not be used to evaluate employees who hold the classification title in the
category of their employment.

(c) The competency test consists of an objective written or performance test, or both. Applicants
may take the written test orally if requested. Oral tests are recorded mechanically and kept on file. The oral
test is administered by persons who do not know the applicant personally.

(1) The performance test for all classifications and categories other than bus operator is
administered by an employee of the county board or an employee of a multicounty vocational school that
serves the county at a location designated by the superintendent and approved by the board. The location
may be a vocational school that serves the county.

(2) A standard passing score is established by the state Department of Education for each test and
is used by county boards.

(3) The subject matter of each competency test is commensurate with the requirements of the
definitions of the classification titles as provided in section eight of this article. The subject matter of each
competency test is designed in such a manner that achieving a passing grade does not require knowledge
and skill in excess of the requirements of the definitions of the classification titles. Achieving a passing
score conclusively demonstrates the qualification of an applicant for a classification title.

(4) Once an employee passes the competency test of a classification title, the applicant is fully
qualified to fill vacancies in that classification category of employment as provided in section eight-b of this
article and may not be required to take the competency test again.

(d) An applicant who fails to achieve a passing score is given other opportunities to pass the
competency test when applying for another vacancy within the classification category.

(e) Competency tests are administered to applicants in a uniform manner under uniform testing
conditions. County boards are respon5|ble for scheduling competency tests, notlfylng applicants of the date
and time of the ene he test. County boards
may not use a competency test other than the test authonzed by th|s sectlon

(f) When scheduling of the competency test conflicts with the work schedule of a school employee
who has applied for a vacancy, the employee is excused from work to take the competency test without
loss of pay.

(@) g
m—prepatmguteetakethecompetenewtests Competencv tests are used to determlne the quallflcatlon of

new applicants seeking initial employment in a particular classification title as either a reqular or substitute
employee.
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any provisions in this code to the contrary, once an employee holds or has held a classification title in a
category of employment, that employee is considered qualified for the classification title even though that
employee no longer holds that classification.

HtleeventheughthatempleyeeneJengepheldsmatelassmeatlew The requrrements of thls sectlon do not

alter _the definitions of class titles as provided in_section eight of this article or the procedure and
requirements of section eight-b of this article.

e Not\Nlthstandlnq anv
other provision of thIS code to the contrary and notW|thstand|nq any rules of the school board concerning
school bus operator certification, the certification test for school bus operators shall be required as follows,
and school bus operators may not be required to take the certification test more frequently:

[
P
D O
D ©
(qD)] (D)

(1) For substitute school bus operators and for school bus operators with regular employee status
but on a probationary contract, the certification test shall be administered annually;

(2) For school bus operators with regular employee status and continuing contract status, the
certification test shall be administered triennially; and

(3) For substitute school bus operators who are retired from a county board and who at the time of
retirement had ten years of experience as a regular full-time bus operator, the certification test shall be
administered triennially.

(4) School bus operator certificate.

(A) A school bus operator certificate may be issued to a person who has attained the age of
twenty-one, completed the required training set forth in state board rule, and met the physical requirements
and other criteria to operate a school bus set forth in state board rule.

(B) The state superintendent may, after ten days' notice and upon proper evidence, revoke the
certificate of any bus operator for any of the following causes:

(i) Intemperance, untruthfulness, cruelty or immorality;
(ii) Conviction of or guilty plea or plea of no contest to a felony charge;

(iif) Conviction of or guilty plea or plea of no contest to any charge involving sexual misconduct with
a minor or a student;

(iv) Just and sufficient cause for revocation as specified by state board rule; and

(v) Using fraudulent, unapproved or insufficient credit to obtain the certificates.

(vi) Of the causes for certificate revocation listed in this paragraph (B), the following causes
constitute grounds for revocation only if there is a rational nexus between the conduct of the bus operator

and the performance of the job:

(I) Intemperance, untruthfulness, cruelty or immorality;
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(I Just and sufficient cause for revocation as specified by state board rule; and
(111 Using fraudulent, unapproved or insufficient credit to obtain the certificate.

(C) The certificate of a bus operator may not be revoked for either of the following unless it can be
proven by clear and convincing evidence that the bus operator has committed one of the offenses listed in
this subsection and his or her actions render him or her unfit to operate a school bus:

(i) Any matter for which the bus operator was disciplined, less than dismissal, by the employing
county board; or

(if) Any matter for which the bus operator is meeting or has met an improvement plan determined
by the county board.

(D) The state superintendent shall designate a review panel to conduct hearings on certificate
revocations or denials and make recommendations for action by the state superintendent. The state board,
after consultation with employee organizations representing school service personnel, shall promulgate a
rule to establish the review panel membership and composition, method of appointment, governing
principles and meeting schedule.

(E) Itis the duty of any county superintendent who knows of any acts on the part of a bus operator
for which a certificate may be revoked in accordance with this section to report the same, together with all
the facts and evidence, to the state superintendent for such action as in the state superintendent's
judgment may be proper.

(F) If a certificate has been granted through an error, oversight or misinformation, the state
superintendent may recall the certificate and make such corrections as will conform to the requirements of
law and state board rules.

(5) The state board shall promulgate, in accordance with article three-b, chapter twenty-nine-a of
this code, revised rules in compliance with this subsection.

ARTICLE 5. AUTHORITY; RIGHTS; RESPONSIBILITY.
818A-5-8. Authority of certain aides to exercise control over students; compensation; transfers.

(a) Within the limitations provided in this section, any aide who agrees to do so shall stand in the
place of the parent or guardian and shall exercise such authority and control over students as is required of
a teacher as provided in section one of this article. The principal shall designate aides in the school who
agree to exercise that authority on the basis of seniority as an aide and shall enumerate the instances in
which the authority shall be exercised by an aide when requested by the principal, assistant principal or
professional employee to whom the aide is assigned.

(b) The authority provided for in subsection (a) of this section does not extend to suspending or
expelling any student, participating in the administration of corporal punishment or performing instructional
duties as a teacher or substitute teacher. However, the authority extends to supervising students
undergoing in-school suspension if the instructional duties required by the supervision are limited solely to
handing out class work and collecting class work. The authority to supervise students undergoing in-school
suspension does not include actual instruction.

(c) An aide designated by the principal under subsection (a) of this section shall receive a salary
not less than one pay grade above the highest pay grade held by the service person under section eight-a,
article four of this chapter and any county salary schedule in excess of the minimum requirements of this
article.
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(d) An aide may not be required by the operation of this section to perform noninstructional duties
for an amount of time which exceeds that required under the aide's contract of employment or that required
of other aides in the same school unless the assignment of the duties is mutually agreed upon by the aide
and the county superintendent, or the superintendent's designated representative, subject to county board
approval.

(1) The terms and conditions of the agreement shall be in writing, signed by both parties, and may
include additional benefits.

(2) The agreement shall be uniform as to aides assigned similar duties for similar amounts of time
within the same school.

(3) Aides have the option of agreeing to supervise students and of renewing related assignments
annually. If an aide elects not to renew the previous agreement to supervise students, the minimum salary
of the aide shall revert to the pay grade specified in section eight-a, article four of this chapter for the
classification title held by the aide and any county salary schedule in excess of the minimum requirements
of this article.

(e) For the purposes of this section, aide means any aide class title as defined in section eight,
article four of this chapter regardless of numeric classification.
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{h) () Regular service personnel employed in a category of employment other than aide who seek

employment as an aide shall hold a high school diploma or shall have received a general educational
development certificate_and shall have the opportunity to receive appropriate training pursuant to
subsection (j), section thirteen, article five, chapter eighteen of this code and section two, article twenty of

said chapter.

Bill Sponsors: Esphinosa, Duke, Statler and D. Evans
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House Bill 4618 Relating to limitations on use of a public ¢
Effective Date: June 10, 2016

Code Reference: Repeals 86B-2-5¢; Adds new sections to code: §6B-2B-1, 86B-2B-2,
86B-2B-3, §6B-2B-4, §6B-2B-5, §6B-2B-6

WYVDE Contact: Sarah Stewart, Director of Policy and Government Relations
sarah.a.stewart@k12.wv.us; (304) 558.3762

Bill Summary:

The bill places limitatonsona publ i ¢ of ficial’s use of his or her nam
l'imitation, a public official is defined as “any perso
municipal office or paosition, including boards, agencies, departments and commissions, or in any other

regional or |l ocal governmental agency.’”

Specifically, neither public officials, their agents, nor anyone on the public payroll may place the public
of ficial’s name or | i keness on lidfunds.nHoweeveg a pulticeofficialisa ve been
permitted to expend a minimal amount of public funds to purchase writing utensils to be used during
ceremonial signings. Public officials, their agents, and anyone on the public payroll are also prohibited from

expending public funds to utilize the public official’s
general public. Notwithstanding these prohibitions, the following conducted is specifically allowed by the
bill:

T Public of fi ci anhybsusedmamblidannoumaementtnass media communication
when necessary, reasonable and appropriate to relay specific public safety, health or emergency
information.

T Public official’s name/likeness may appngastit on agenc
adheres to the social media/website limitations listed below.

T Public official’s name/likeness may be disseminated
social media or other public media tools for official purposes if: (1) it is intended for a legitimate
news or informational purpose; (2) it is not intended as a means of promotion of the public official,
and (3) it is not being used as educational material.

In addition to the foregoing prohibitions, public officials, their agents, and anyone on the public payroll may

not place the public officials name or likeness on (1) publically owned vehicles or (2) any educational

material that is paid for with public funds (excluding any reports that are required by law).

The bill sets the followingp ar amet er s on the use of a public officials
website and social media:

T Public official’s name/likeness must be reasonabl e
purpose of promoting t he a(athen than'pmotion ef she public and ser v
official).

T Public official’s name/likeness may only appear on ¢
or sections devoted to biographical information regarding the public official.

The bill also states thatapubli ¢ agency’'s website/social medi a may not
public official’s or public employee’s personal or camj
The bill does provide a few exceptions to the aforementioned prohibitions on the use ofapublic of f i ci al ' s
name/likeness:

T Public official’s name/likeness may be used on offi
certificates or instructional materials issued in c

T Public official’s mrdomefficialiddcienerdssised imtheynorimad course of
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agency business, such as facsimile cover sheets, press release headers, office signage and
envelopes, etc.

T West Virginia Division of Tourism may use public of
1 Certain employees of public institutions of higher education may use his or her name/likeness for

certain activities
T Prohibitions contained in bill do not apply to item
1 Prohibitions contained in bill do not apply to items or materials required by law to contain the public

of ficial’'s name/likeness

Any prohibited items/materials in possession of a public official/agency may not be distributed after the

effective date of the bill. Such items/materials maybedi stri buted if the public offi
removed or covered. Such items may also be donated to surplus, charity or an organization serving the

poor and needy.

If any provision of the bill creates an undue hardship or significant financial impact on an agency, an
agency may seek a written exemption from the West Virginia Ethics Commission.
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ARTICLE 2B. LIMITATIONS ON A PUBLIC OFFICIAL FROM USING HIS OR HER NAME OR
LIKENESS.

86B-2B-1. Definitions.

As used in this article:

(a) “Adverti si ng"distrib@imgndsseminabnl,icentmiumcating or displaying
information to the general public through audio, visual or other media tools. Itincludes, but is not limited to,
billboard, radio, television, mail, electronic mail, publications, banners, table skirts, magazines, social
media, websites and other forms of publication, dissemination, display or communication.

(b)) “Agent” means any volunteer or emplovee, contr a
of a public official or public employee.

(¢c) "Educational materials” means publications, gui de
booklets intended to provide information about the public official or governmental office. It includes
information or details about the office, services the office provides to the public, updates on laws and
services and other informational items that are intended to educate the public.
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(d) “Instructional material” means written instruct
a governmental agency document or form.

(e) “Likeness means a photograph, drawing or other

() “Mass media communication” means communicati on
tools, including U.S. mail, electronic mail, and social media, intended for general dissemination to the
public. Examples include mass mailing by U.S. mail, list-serve emails and streaming clips on websites. It
does not include: (i) Regular responses to constituent requests or guestions during the normal course of
business; or (ii) communications that are authorized or required by law to be publicly disseminated, such as

legal notices.

(0) "Public employee" means any full-time or part-time _employee of any state, or political
subdivision of the state, and their respective boards, agencies, departments and commissions, or in any
other regional or local governmental agency.

(h) "Public official” means any person who is elected or appointed to any state, county or municipal
office or position, including boards, agencies, departments and commissions, or in any other regional or
local governmental agency.

(i) “Public payroll” means payment of public monies
subdivision of the state, or any other regional or local governmental agency, whether accepted or not.

(i) “Soci al medi a means forms of el ectronic commutl
communities to share information, ideas, personal messages and other content. It includes web and
mobile-based technologies which are used to turn communication to interactive dialogue among
organizations, communities and individuals. Examples include, but are not limited to, Facebook, MySpace,
Twitter and YouTube.

(k) “"Trinkets” means items of tvitabonngcesearyéthpduties onal pr o
of the public official's or public employee's office, including, but not limited to, the following: magnets, mugs,
cups, key chains, pill holders, band-aid dispensers, fans, nail files, matches and bags.

86B-2B-2. Limitations on a public official from using his or her name or likeness.

(a) Trinkets - Public officials, their agents, or anyone on public payroll may not place the public
of ficial's name or | i keness oRrovided, iThakwhdén sippomiatedandf o r wi t h
reasonable, public officials may expend a minimal amount of public funds for the purchase of pens, pencils
or other markers to be used during ceremonial signings.

(b) Advertising- (1) Public officials, their agents, or anyone on public payroll may not use public
funds, including funds of the office held by the public official, public employees, or public resources to
distribute, di sseminat e, publish or display the publi
advertising to the general public.

(2) Notwithstanding the prohibitions in subdivision (1) of this subsection, the following conduct is
not prohibited:

(A) A public official’'s name and likeness may be us
communication when necessary, reasonable and appropriate to relay specific public safety, health or
emergency information.

(B) A public official’s name and |ikeness may appesc¢
provided it complies with section three of this article.
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(C) Dissemination of office press releases or agency information via email, social media or other
public media tools for official purposes is not considered advertising or prohibited under this subsection, if
it: (i) Is intended for a legitimate news or informational purpose; (ii) is not intended as a means of promotion
of the public official; and (iii) is not being used as educational material.

(3) Banners and table skirts are considered advert.
name or likeness.

(4) Nothing in this article shall be interpreted as prohibiting public officials from using public funds
to_communicate with constituents in _the normal course of their duties as public officials if the
communications do not include any reference to voting in favor of the public official in an election.

(c) Vehicles- Public officials, their agents, or any person on public payroll may not use or place the
public official’'s name or |likeness on any publicly own:e

(d) Educational Materials- A public offici al ' s name or likeness may not
educational material that is paid for with public funds: Provided, That this prohibition does not apply to the
submission of a report required to be issued by law.

86B-2B-3. Limitations on promotion through social media.

(a) A public official’s name and likeness may appear
subject to the following restrictions:
(1) The public official’s name may appear throughot

appr opriate and has a primary purpose to promote the ag
promote the public official.

(2) The public official’'s likeness may only appear
pages or sections devoted to biographical information regarding the public official.

(3) The public official’s name and |likeness may apg
reasonabl e, incidental, appropriate and has a primary
services rather than to promote the public official.

(b) This section does not apply to personal or non-public agency social media accounts.

(c) A public agency’'s website or soci al medi a may
of ficial's or grsodaloi campeigngdcial mmedia br svebsite.

86B-2B-4. Exceptions to use of name or likeness.

(a) A public official may use his or her name or likeness on any official record or report, letterhead,
document or certificate or instructional material issued in the course of his or her duties as a public official:
Provided, That other official documents used in the normal course of the agency, including, but not limited
to, facsimile cover sheets, press release headers, office signage and envelopes may include the public
of fi ci alPravidedy dnowever, If the official documents are reproduced for distribution or
dissemination to the public as educational material, the items are subject to the prohibitions in subsection
(d), section two of this article.

(b) When appropriate and reasonable, the West Virginia Division of Tourism may use a public
of ficial's name and |likeness on materi al used for tour.

(c) The prohibitions contained in this article do not apply to any person who is employed as a
member of the faculty, staff, administration, or president of a public institution of higher education and who
is engaged in teaching, research, consulting, coaching, recruiting or publication activities: Provided, That
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the activity is approved as a part of an employment contract with the governing board of the institution of
higher education or has been approved by the employee's department supervisor or the president of the
institution by which the faculty or staff member is employed.

(d) The prohibi t i ons contained in section two of this ar
campaign-related expenditures or materials.

(e) The prohibitions contained in section two of this article do not apply to items paid for with the
public ofdnalmdneyl ' s per s

(f) The prohibitions contained in section two of this article do not apply to items or materials
reqguired by law to contain the public official

S name

86B-2B-5. Existing items as of the effective date.

(a)_If a public official, public employee or public agency possesses items or materials in
contravention of this rule or section five-c, article two of this chapter that were purchased prior to the
effective_date, the public official, public employee or public agency may not continue to distribute,
disseminate, communicate or display publicly these items or materials.

(b) Notwithstanding the prohibition in subsection (a) of this section,

(1) Materials may be used publicly if ttmovanubl i c off
or covered: Provided, T h a t a public official’
out or obliterated in any other manner;

(2) The public agency may use the items or materials for internal use if they are not publicly
distributed, disseminated, communicated or displayed; and

(3) When appropriate and in compliance with law, a public agency may donate the items to surplus,
charity or an organization serving the poor and needy.

86B-2B-6. Allowance for exemption.

If any of the prohibitions contained in this article create an undue hardship or will cause significant
financial impact upon the public agency to bring existing material, vehicles or items into compliance with
this article, the public agency may seek a written exemption from the West Virginia Ethics Commission. In
any request, the Ethics Commission shall make public the name of public agency seeking the exemption,
along with the affected public official, if any.

Bill Sponsors: Sobonya, Ireland, Foster, Zatezalo, Fast, Rowe, Deem, Skinner, Folk, Manchin and Marcum
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House Bill 4730 Relating to computer science courses of instruction

Effective Date: June 10, 2016
Code Reference: Adds new section to code: §18-2-12
WYVDE Contact: Clayton Burch, Chief Academic Officer

wburch@k12.wv.us; 304.558.9994

Bill Summary:

This bill adds a new section of code requiring the state board to create a plan for the implementation of
computer science instruction and learning standards prior to the start of the 2017 Legislative session. The
plan is to include recommendations for a core set of learning standards designed to provide the foundation
for a complete computer science curriculum at the K-12 level, including:

i Elementary — introduction to fundamental concepts of computer science to all students

i Secondary — computer science for credit and may fulfill a computer science, math or
science graduation credit

The plan is to encourage schools to offer additional secondary-level computer science courses, with
increasing availability of rigorous computer science for all students.

Additionally, the plan is to include recommendations for teaching standards and secondary certificate
endorsements if necessary for teachers to deliver curriculum appropriate to meet the standards, and
recommendations for units of instruction or courses in academic and vocational settings that complement
existing K-12 computer science and IT curricula including AP and professional IT certifications.

Finally, the bi | | states t hat pl an
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ARTICLE 2. STATE BOARD OF EDUCATION.

818-2-12. Computer science courses of instruction; learning standards; state board plan
development.

(a) Legislative findings:

(1) Computer technology increasingly is_pervasive in_nearly every function of society from
consumer _products to transportation, communications, electrical infrastructure, logistics, agriculture,
medical treatments, research, security and financial transactions;

(2) The U. S. Bureau of Labor Statistics predicts that by 2024, there will be more than 800,000 new
jobs in the STEM fields and more than two-thirds of these directly will be in computing occupations;

(3) Studying computer science prepares students to enter many career areas, both within and
outside of computing, teaching them logical reasoning, algorithmic thinking, design and structured problem
solving skills applicable in many contexts from science and engineering to the humanities and business;

(4) Computer science is an established discipline at the collegiate and post-graduate levels but,
unfortunately, computer science concepts and courses have not kept pace in the K-12 curriculum to the
point that the nation faces a serious shortage of computer scientists at all levels that is likely to continue for
the foreseeable future; and

(5) Organizations such as the Computer Science Teachers Association, the International Society
for Technology in Education and technology industry leaders have developed recommendations for
standards, curriculum and instructional resources for computer technology learning in K-12 schools.

(b) Prior to the 2017 regular legislative session, the state board shall submit a plan to the
Legislative Oversight Commission on Education Accountability for the implementation of computer science
instruction and learning standards in the public schools. The Plan shall include at least the following:

(1) Recommendations for a core set of learning standards designed to provide the foundation for a
complete computer science curriculum and its implementation at the K=12 level including, but not limited
to:

(A) Introducing the fundamental concepts of computer science to all students, beginning at the
elementary school level;

(B) Presenting computer science at the secondary school level in a way that is both accessible and
worthy of an academic curriculum credit and may fulfill a computer science, math, or science graduation
credit;

(C) Encouraging schools to offer additional secondary-level computer science courses that will
allow interested students to study facets of computer science in more depth and prepare them for entry into
the work force or college; and

(D) Increasing the availability of rigorous computer science for all students.

(2) Recommendations for teaching standards and secondary certificate endorsements if necessary
for teachers to deliver curriculum appropriate to meet the standards;

(3) Recommendations for units of instruction or courses in academic and vocational technical
settings that complement any existing K—12 computer science and IT curricula where they are already
established, especially the Advanced Placement computer science curricula and professional IT
certifications; and

195



(4) Proposals for implementation of the recommendations over a period not to exceed four years
and estimates of any associated additional costs.

(c) Nothing in this section requires adoption or implementation of any specific recommendation or
any level of appropriation by the Legislature.

Bill Sponsors: Espinosa, Hamrick, Kurcaba, Hicks, Ellington, Blackwell, Statler and Rohrbach
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